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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described as decisions which 
are made in proceedings of a quasi-judicial (as contrasted with quasi-leg- 
islative) character, and which, under the applicable statutes, can be 
made by the Secretary of Agriculture, or an officer authorized by law to 


act in his stead, only after notice and hearing or opportunity for hearing. 
These decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D—578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
AUGUST 1978 
AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


MapPLEcroFT FARM Darrigs, INc. and/or GILBERT P. THOMP.- 
son and Louise W. THompsoN, d/b/a MAPLECROFT 
Farm Dairies, Inc. AMA Docket No. M 4-19. 
Amendment of Order # 4 — expansion of marketing 
area — Notice of hearing requirements — met by the 
market administrator — Own farm produced milk — 
assessment on in accordance with law — Pool plant 
milk — purchases of — Reconstituted condensed milk 
— subject to provisions of the Order — Request for 
relief denied — Petition dismissed 


THompson, Roy and DE Los THompson, d/b/a JERSEY FARM 
and THOMPSON FEED Company. AMA Docket Nos. M 
126-6 and M 130-3. Order provisions — challenges 
to assessments under — Nonfat dry milk powder — 
presence of in milk not reported as fortified — failure 
to report and account for purchases of — Records and 
reports — incomplete — Request for relief denied — 
Petition dismissed 


(No. 18,615) 


In re MAPLECROFT FARM DAIRIES, INC. and/or GILBERT P. THOMPSON and 
LOUISE W. THOMPSON, d/b/a MAPLECROFT FARM DAIRIES, INC. AMA 
Docket No. M 4-19. Decided July 14, 1978. 


Amendment of Order # 4 — expansion of marketing area — Notice of hear- 

ing requirements — met by the market administrator — Own farm pro- 

duced milk — assessment on in accordance with law — Pool plant milk — 

purchases of — Reconstituted condensed milk — subject to provisions of 
the Order — Request for relief denied 


Where the requirements of notice of hearing on proposals for amendment of the order were 
met, the Secretary’s actions are supported by record evidence, and the monetary as- 
sessment on petitioners’ own farm produced milk is in accordance with law, the re- 
lief requested by petitioners is denied and the petition is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Robert W. Lentz and Andrew H. Dohan, Paoli, PA, 
for respondents. 
William E. Michaels, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision and 
Order filed by Administrative Law Judge Victor W. Palmer on May 18, 
1978, under the Agricultural Marketing Agreement Act of 1937, as 
amended. Final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been delegated to 
the Judicial Officer (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ? 


After careful consideration of the entire record, the Initial Decision 
and Order (attached hereto) is adopted as to the final Decision and Order 
in this proceeding. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.; 
hereinafter the “Act”), which challenges the promulgation and enforce- 
ment of certain provisions of Milk Marketing Order No. 4 (7 CFR 1004; 
hereinafter the “Order”) which regulates the handling of milk in the 
Middle Atlantic Marketing Area. The petition challenging the Order was 
filed on July 14, 1977, and was amended on September 2, 1977, prior to 
the filing of respondent’s answer on September 30, 1977. Oral hearing 
was held before me on February 15, 1978, in Philadelphia, Pennsyl- 
vania. Appearing for the petitioners were Robert W. Lentz and Andrew 
H. Dohan of Lentz, Riley, Cantor, Kilgore, and Massey, Ltd., 30 Darby 
Road. Paoli, Pennsylvania 19301. Appearing for respondent was Wil- 
liam E. Michaels, Office of the General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. Briefing was completed 
on April 17, 1978. 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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FINDINGS OF FACT 


1. Petitioners, for the period in question (June 1975 to September 
1976), were owners and operators of a dairy farm and bottling plant 
doing business as Maplecroft Farm Dairies, Inc. of Valley Forge, Penn- 
sylvania. 


2. Notice of hearing on proposed amendments to the Middle Atlantic 
Marketing Area, Docket No. AO-160-A50, was issued on December 19, 
1973, and published in the Federal Register on December 21, 1973, at 38 
F.R. 35006. The hearing notice included a proposal to expand the 
Order’s marketing area to include, among others, numerous Pennsy]l- 
vania counties. 


3. Sharon Hall, Acting Docket Clerk, forwarded copies of the hearing 
notice, in compliance with § 900.4 (b) (1) (iv) of the Rules of Practice (7 
CFR Part 900), to the governors of various states, including Pennsyl- 
vania. Her written statement certifying she had done so was received in 
evidence as Exhibit 2 at the rulemaking hearing for the Order’s amend- 
ment (Rx. 2). 


4. Brian Killikelly of the Agricultural Marketing Service made avail- 
able a press release to newspapers and television and radio stations in 


the area which was subject to regulation or proposed regulation, in com- 
pliance with § 900.4 (b) (1) (iii). The press release summarized the pur- 
pose, time, place and subject matter for the hearing on the proposals. 
Mr. Killikelly signed a certificate stating he had taken such action, 
which was received in evidence at the rulemaking hearing as Exhibit 3 
(Rx. 3). 


5. The Office of the Market Administrator for Order No. 4 mailed a 
copy of the hearing notice to each person known to be interested in the 
proposed amendments, pursuant to § 900.4 (b) (1) @). The Market Ad- 
ministrator, Edward L. St. Clair, signed a determination that such ac- 
tion had been taken, and this determination was received in evidence at 
the rulemaking hearing as Exhibit 7 (Rx. 7). 


6. The Market Administrator’s Office contacted the Pennsylvania 
Milk Marketing Board and various cooperative associations located in 
Pennsylvania requesting lists of all dealers (handlers, producer-hand- 
lers, distributors, etc.) known to operate in the proposed marketing area. 
These lists were received and the office compiled a tentative list of hand- 
lers who would probably be regulated under the proposed expanded 
marketing area (Rx. 1). Maplecroft Dairies appears on that list. From the 
tentative list and from information in the office, a mailing list was com- 
piled containing the names of those persons who might have been inter- 
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ested in the hearing and the list so compiled was used as the mailing list 
for the hearing notice(Tr. 92-101). 


7. The office compiled a mailing list to be used to mail copies of the 
recommended decision to those the office felt might have been inter- 
ested or affected (Rx. 4). That mailing list was compiled from the orig- 
inal mailing list used to mail hearing notices and contained the name 
“Maplecroft Farm Dairies, Gilbert P. Thompson” (Tr. 101-107) (Rx. 4). 


8. Public hearings on the proposals contained in Docket No. 
A0-160-A50 were held in Allentown, Pennsylvania, on January 23-25, 
1974, in Downingtown, Pennsylvania, on January 28-February 1, 1974 
and February 5-7, 1974, and in Philadelphia, Pennsylvania, on March 5- 
8 and 11-13, 1974. A recommended decision was published in the Fed- 
eral Register at 39 F.R. 37926 on October 24, 1974. A final decision was 
published on April 1, 1975, at 40 F.R. 14702. The order amending the 
Order was published at 40 F.R. 18753 on April 30, 1975, and as a result, 
the marketing area was expanded effective June 1, 1975. 


9. Gilbert Thompson (Maplecroft Farm Dairies) was mailed a copy of 
the recommended decision. He may have also been mailed a copy of the 
hearing notice, but he has testified that he did not receive a copy of the 
notice in advance of the hearing. 


10. At the hearing, 69 witnesses testified taking up 3,344 transcript 
pages. Testimony on proposals nos. 1-5 (expansion proposals) is mainly 
contained on pages 51-2855 of the transcript. There was lengthy testi- 
mony presented, both in support and in opposition to the proposals to ex- 
pand the marketing area regulated by Order No. 4. The part of the deci- 
sion which contains the reasons for amending § 1004.2 of the order (7 
CFR 1004.2) and extending the marketing area to include certain Penn- 
sylvania counties is found at 40 F.R. 14702-14711. 


11. There was testimony at the rulemaking hearing regarding the 
suggestions that own farm production not be pooled and that a producer- 
handler be permitted to buy large quantities of pool plant milk (Rule- 
making Hearing, Docket No. AO-160-A50, Tr. 2596-2608, 3142-3157, 
3173-3185, and 3211-3219). The decision on these issues is found at 40 
F.R. 14720-14721. 


12. Petitioners, for the period June 1975-September 1976, were with- 
in the Order’s “handler” definition and subject as such to regulation (7 
CFR § 1004.9). Their herd contracted brucellosis which causes cows to 
abort their calves and significantly reduces milk production; the herd 
was quarantined on January 29, 1974, and was destroyed in October 
1976. During the period of quarantine, petitioners were prohibited by 
state law from adding to their herd, and they were unable to maintain 





MAPLECROFT FARM DAIRIES 1145 
Cite as 37 A.D. 1141 


their milk production at a level equal to retail demands. Petitioners 
began purchasing milk from Interstate Milk Producers Cooperative in 
March 1974 with an average purchase of approximately 200,000- 
230,000 pounds a month through May 1975 (Tr. 118-119). Petitioners 
continued making these purchases becoming subject to the expanded 
Order on June 1, 1975, which exempts a producer-handler’s own farm 
production from monetary assessments, but not when its monthly pur- 
chases of milk from pool plants exceed 10,000 pounds. Between 1960 
and 1974, petitioners purchased undisclosed amounts of milk from other 
sources—from Zausner and from Smithfield (Tr. 62-63). Petitioners also 
purchased condensed milk from Crowley’s Milk Corp., Binghamton, 
New York, beginning no later than early 1974. This condensed milk was 
reconstituted into skim milk (Tr. 34-35) which, as of June 1, 1975, made 
it subject to the compensatory payment provisions of the Order. 


13. Petitioners were licensed as a Processing Dealer by the State of 
Pennsylvania for the fiscal year 1972-73, and describe themselves as 
either a “dealer”, or a “producer-distributor”, or a “jugger”. 


14. Maplecroft Farm Dairies, Inc., was previously regulated under 
Order 61 (Philadelphia) from November 1958 through August 1959, 
under Order 10 (Wilmington) from December 1962 through November 
1963, and under Order No. 4 (which then regulated the Delaware Valley) 
from December 1963 through October 1966. In October 1966, peti- 
tioners discontinued their sales in the Order 4 marketing area (Tr. 46- 
49). 


15. Petitioners were issued an audit adjustment of $18,656.01 on 
March 31, 1977, for that period June 1975-September 1976. This billing 
has not been paid. Petitioners, as of January 31, 1978, owe a total of 
$28,752.12 (Rx. 6 and 8). 


ISSUES 


Petitioners raise the following issues: 
1. Were petitioners given sufficient notice of the hearing. 


2. Was the Order’s amendment supported by substantial record evi- 
dence and was it otherwise lawful in the absense of testimony by peti- 
tioners or others similarly affected. 


3. Does the regulation of petitioners conflict with the Act’s commerce 
requirements or do the compensatory payment provisions of Order 4 (7 
CFR §§ 1004.44 (a) (5) (i) and 1004.60 (d) ) erect a trade barrier in viola- 
tion of section 8c (5) (G) ) of the Act (7 U.S.C. § 608c (5) (G) ). 
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4. Does Order 4 apply to producers in their capacity as producers in 
violation of section 8c (13) (B) of the Act (7 U.S.C. § 608c (13) (B) ). 


5. Is the Order unlawful because there may be less restrictive 
alternatives. 


I. Petitioners Were Given Sufficient Notice of the Hearing 


Petitioners contend that the notice of hearing published in the Federal 
Register on December 31, 1973, was legally and factually insufficient to 
place petitioners and members of their class on notice that upon adop- 
tion the amendment of the Order proposed would subject them to mone- 
tary obligations. 


Petitioners argue that their status is that of a producer-handler, a 
class separate and apart from others regulated by the amended order, 
and the notice should have therefore specifically stated that their class 
would be affected to comply with section 4 of the rules of practice (7 
CFR 900.4) which governs such rulemaking proceedings. They further 
contend that publication in the Federal Register by itself is insufficient 
because they and their class were entitled to “actual notice in fact of the 
proposed amendment” (Petitioners’ brief, page 7). 


The governing rule, with language stressed by petitioners under- 
scored, is as follows: 


§ 900.4 Institution of proceeding. 


(a) Filing and contents of the notice of hearing. The proceeding shall be insti- 
tuted by filing the notice of hearing with the hearing clerk. The notice of hear- 
ing shall contain a reference to the authority under which the marketing agree- 
ment or marketing order is proposed; shall define the scope of the hearing as 
specifically as may be practicable; shall contain either the terms or substance of 
the proposed marketing agreement or marketing order or a description of the 
subjects and issues involved and shall state the industry, area, and class of per- 
sons to be regulated, the time and place of such hearing, and the place where 
copies of such proposed marketing agreement or marketing order may be ob- 
tained or examined. The time of the hearing shall not be less than 15 days after 
the date of publication of the notice in the FEDERAL REGISTER, as provided 
in this subpart, unless the Administrator shall determine that an emergency 
exists which requires a shorter period of notice, in which case the period of no- 
tice shall be that which the Administrator may determine to be reasonable in 
the circumstances: Provided, That, in the case of hearings on amendments to 
marketing agreements or marketing orders, the time of the hearing may be less 
than 15 days but shall not be less than 3 days after the date of publication of 
the notice in the FEDERAL REGISTER. 


(b) Giving notice of hearing and supplemental publicity. (1) The Administra- 
tor shall give or cause to be given notice of hearing in the following manner: 


(i) By publication of the notice of hearing in the FEDERAL REGISTER; 
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(ii) By mailing a true copy of the notice of hearing to each of the persons 
known to the Administrator, to be interested therein; 


(iii) By issuing a press release containing the complete text or a summary of 
the contents of the notice of hearing and making the same available to such 
newspapers in the area proposed to be subjected to regulaton as reasonably will 
tend to bring the notice to the attention of the persons interested therein; 


(iv) By forwarding copies of the notice of hearing addressed to the governors 
of such of the several States of the United States and to executive heads of such 
of the Territories and possessions of the United States as the Administrator, 
having due regard for the subject matter of the proposal and the public interest, 
shall determine, should be notified. 


(2) Legal notice of the hearing shall be deemed to be given if notice is given in 
the manner provided by subparagraph (1) (i) of this paragraph; and failure to 
give notice in the manner provided in subparagraph (1) (ii), (iii), and (iv) of this 
paragraph shall not affect the legality of the notice. 


(c) Record of notice and supplemental publicity. There shall be filed with the 
hearing clerk or submitted to the judge at the hearing an affidavit or certificate 
of the person giving the notice provided in (b) (1) (iii) and (iv) of this section. In 
regard to the provisions relating to mailing in (b) (1) (ii) of this section, a deter- 
mination by the Administrator that such provisions have been complied with 
shall be filed with the hearing clerk or submitted to the judge at the hearing. In 
the alternative, if notice is not given in the manner provided in (b) (1) (ii), (iii), 
and (iv) of this section there shall be filed with the hearing clerk or submitted to 
the judge at the hearing a determination by the Administrator that such notice 
is impracticable, unnecessary, or contrary to the public interest with a brief 
statement of the reasons for such determination. Determinations by the Ad- 
ministrator as herein provided shall be final. 


In each and every particular, respondent fully complied with these re- 
quirements. 


Notice of Hearing was published at 38 F.R. 35006. The notice clearly 
stated that the principal purpose of the hearing was to consider pro- 
posals which would expand the marketing area to include a part of Penn- 
sylvania where petitioners sold milk as handlers not qualifying under 
the Order’s producer-handler exemption. A copy of the notice was 
mailed to everyone known by the Market Administrator’s Office to be in- 
terested in or affected by the proposed amendment of the Order. The 
Market Administrator at that time, Edward St. Clair, so attested and his 
determination to that effect was filed with the Hearing Clerk (Rx. 7). 
The Acting Docket Clerk certified that copies of the notice were mailed 
to the cheif executives of the states which might be affected, and her 
certification was also duly filed (Rx. 3). Finally, press releases were made 
available to the media and certification of this action was likewise pre- 
pared and filed (Rx. 7). 


These departmental actions exceed those otherwise required for notice 
of general rulemaking to be considered adequate. The Federal Register 
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Act (44 U.S.C. § 1508) provides that publication of notice in the Federal 
Register alone normally constitutes sufficient notice: 


A notice of hearing or of opportunity to be heard, required or authorized to be 
given by an Act of Congress, or which may otherwise properly be given, shall be 
deemed to have been given to all persons residing within the States of the 
Union and the District of Columbia, except in cases where notice by publication 
is insufficient in law, when the notice is published in the Federal Register at 
such a time that the period between the publication and the date fixed in the no- 
tice for the hearing or for the termination of the opportunity to be heard is— 


(1) not less than the time specifically prescribed for the publication of the no- 
tice by the appropriate Act of Congress; or 


(2) not less than fifteen days when time for publication is not specifically pre- 
scribed by the Act, without prejudice, however, to the effectiveness of a notice 
of less than fifteen days where the shorter period is reasonable. 


Similarly, the Administrative Procedure Act (5 U.S.C. § 553 (b)) 
provides: 


General notice of proposed rule making shall be published in the Federal Regis- 
ter, unless persons subject thereto are named and either personally served or 
otherwise have actual notice thereof in accordance with law. The notice shall 
include— 


(1) a statement of the time, place, and nature of public rule making proceed- 
ings; 
(2) reference to the legal authority under which the rule is proposed; and 


(3) either the terms or substance of the proposed rule or a description of the 
subjects and issues involved... . 


The Agricultural Marketing Agreement Act of 1937 as amended, does 
not impose any additional requirement: 


Whenever the Secretary of Agriculture has reason to believe that the issuance 
of an order will tend to effectuate the declared policy of this chapter ..., he 
shall give due notice of and opportunity for a hearing upon the proposed order. 
7US.C.§ 608 (c) (3). 


To the effect that publication in the Federal Register is itself normally 
sufficient for furnishing adequate notice of rulemaking, see Aris Gloves, 
Inc. v. United States, 281 F.2d 954 (U.S.C. C.P.A 1958), cert. denied, 
368 U.S. 954 (1962); Pearson v. Walling, 138 F.2d 655, 600 (8th Cir. 
1943); and Jones v. Dist. of Columbia, 323 F.2d 306, 308 (D.C. Cir. 
1963). See also In re Carnation Co., 32 A.D. 1068, 1070 (1973), and In re 
Crystal Lake Dairy Co., et al., 9 A.D. 185, 190 (1950). 


Petitioners’ arguments in these respects are similar to those made by 
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the petitioners in Jn re Rawlings and Greaves, 30 A.D. 698, 703-707 
(1971). Asserting that if they had known of the hearings they would 
have attended, the petitioners in Rawlings and Greaves also claimed 
they had not received personal notice of the hearing and were unaware 
of media announcements. Upon consideration of these claims, it was 
ruled at 707: 


Thus, even though publication of the notice of hearing in the Federal Register 
would have sufficed to satisfy all legal requirements of due notice, nevertheless, 
the record amply demonstrates that there was supplemental publicity to the 
newspapers, radio and television stations, notification to the governor of Idaho, 
and personal notification by the Market Administrator to all known distribu- 
tors of milk in the area proposed to be included in the. . . marketing area. 


x. eS & @ 


We do not leave this point without noting that where the Secretary, as here, 
acts in a quasi-legislative capacity, there is no requirement that personal notice 
be.served on members of the public who may be affected by the proposed regu- 
lations. Jones v. District of Columbia, 323 F.2d 306 (C.A., D.C., 1963). Due 
process in rule making proceedings does not require that all those who may be 
affected have personal knowledge of the pendency of the proceeding or the 
promulgation of the order. Notice by publication in the Federal Register and by 
such other means as the Secretary deems proper is sufficient; the fact that the 
individual does not learn of the hearing or the promulgation of the order is not 
controlling. Pearson v. Walling, 138 F.2d 655 (C.A. 8th, 1943). We find no lack 
of administrative due process. See Ideal Farms, Inc. v. Benson, 181 F.Supp. 62 
(1960) aff. 228 F.2d (C.A. 3rd., 1961). 


It is well-settled that the United States Constitution does not require 
personal knowledge of a hearing. “(I)n legislation, or rule-making, there 
is no constitutional right to any hearing whatsoever.” Willapoint 
Oysters v. Ewing, 174 F.2d 676, 694 (9th Cir. 1949), cert. denied, 338 
U.S. 860 (1949). See Bowles v. Willingham, 321 U.S. 503 (1944). Justice 
Holmes has noted, “(w)here a rule of conduct applies to more than a few 
people, it is impracticable that every one should have a direct voice in its 
adoption.” Bi-Metallic Co. v. Colorado, 239 U.S. 441, 445 (1915). United 
States v. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 1942) is not to 
the contrary as petitioners imply. Although that decision noted that the 
defendant had been mailed a copy of the notice of the proposed order; it 
in no sense suggested that an affected party must receive actual notice. 


For the aforegoing reasons, it is concluded that the hearing notice was 
in every sense sufficient. 


II. The Amendment of the Order was Supported by Substantial Rec- 
ord Evidence and is Lawful Even in the Absense of Testimony by Peti- 
tioners’ and Others Similarly Affected 


The sufficiency of the record evidence upon which the Secretary based 
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his 1975 redefinition of the marketing area regulated by Order 4 was 
considered in In re Moore Dairy, 36 A.D. 486 (1977). As pointed out in 
Moore, at pages 495-496, the regulation of the appropriate territory in 
which milk handling is regulated by a federal order is largely left to the 
discretion of the Secretary. See also United States v. Wrightwood Dairy 
Co., supra at 911; and United States v. Mills, 315 F.2d 828, (4th Cir. 
1963) cert. denied, 375 U.S. 819 (1963). 


After all, the Secretary must look at the area with a wide and comprehensive 
perspective. He has before him the entire output of milk in the area, and he 
must search for the best ways and means for its disposition. Aware of the an- 
nual consumption and distribution of fluid milk, he must arrange to channel the 
residue into outlets the most advantageous to the producer and consumer. He 
fashions his order accordingly. Of course, there may be some resulting damage 
to a handler or producer in the enforcement of the Act, but this lack of perfec- 
tion does not destroy the validity of the order .. . . Absolute equality is not de- 
manded to sustain the operation of the order. If the Secretary cannot “produce 
complete equality for the variables are too numerous,’ he ‘fulfills his role when 
he makes a reasoned’ order.” Mills, supra, 838. 


Petitioners contend in particular (Pet. brief, page 10) that the Secre- 
tary’s decision and the underlying hearing record “fail to demonstrate 
why those areas (added to the regulated territory) were to be treated dif- 
ferently from adjacent areas not included ....” As respondent points 
out, the very contention indicates that petitioners have reviewed neither 
the hearing record nor the 1975 decision. The decision exhaustively dis- 
cusses the bases upon which given counties were either added or ex- 
cluded from the redefined marketing area subject to the Order’s regula- 
tion (40 F.R. 14702-14711). Having found that Chester County, where 
petitioners distribute milk, should be added because, among other rea- 
sons, it is an adjacent suburb of Philadelphia, already under regulation, 
and an integral part of the distribution area of fully regulated Order 4 
handlers, (40 F.R. 14703), the Secretary went on to specify detailed find- 
ings, based on the evidence of record, why the counties to the immediate 
north of Chester (Berks, Lehigh and Northhampton) should be excluded 
(40 F.R. 14707-14708). 


Here, as in Moore, petitioners also contend that having decided to ex- 
pand the area regulated by the Order, evidence should have been ad- 
duced on each and every provision already contained in the Order. In 
Moore, this argument was the basis for challenging the legality of the 
Order’s existing pricing formula. In the instant proceedings, petitioners 
contend that evidence was required to specifically demonstrate that the 
regulation of petitioners and other producer-handlers was necessary. 


The answer to this contention by petitioners is found in Moore, at 492- 
493: 





MAPLECROFT FARM DAIRIES 
Cite as 37 A.D. 1141 


Hearings were held in three Pennsylvania cities on 18 days between January 
23, 1974, and March 13, 1974. Numerous witnesses presented evidence at 
those hearings. Expert testimony was presented by several witnesses with long 
experience in the complex milk marketing practices and regulatory impact. All 
were subjected to cross-examination by experienced practitioners and milk 
marketing specialists. Long days of hearing were commonplace, and were 
shortened only to accommodate the demanding needs of the participants. Judge 
Baker, presiding at the Rulemaking hearing, on several occasions invited the 
presentation of further evidence. All relevant, material and probative evidence 
offered concerning the issues was received and a substantial record was 
compiled. * 


The process is not simple even with that limited goal of applying established 
working, known and tested provisions. Petitioners would require that in addi- 
tion each provision be again validated, from a ‘zero based record.’ 


Thus, detailed evidence concerning all provisions would inevitably require all 
potential milk marketing provisions and techniques to be re-surveyed, debated, 
supported, opposed, analyzed and selections made among numerous options * 
with whatever choices made then being subject to legal assault because other 
formulas were not chosen. The record would be even more cumberson than now. 
Uncertainty, rather than stability, would be encouraged. 


Such total revalidation, as Petitioners’ position if adopted could require, gives 
no presumptive value to the prior processes. United States v. Rock Royal Co- 
operative, 307 U.S. 533, 567-8 (1939); Lewes Dairy v. Freeman, 401 F.2d 308, 
316 (8rd Cir. 1968). 


While it may be true that many of the Petitioners had little or no reason to ap- 
pear or participate in earlier Rulemaking hearings before Petitioners were tar- 
geted subjects for federal regulatory programs, it is patently not true they 
could not have participated or would not have been heard if they had attended 
and offered evidence relevant to the issues under consideration. * 5 U.S.C. 
556 (d); 7 CFR 900.8 (d) (1). 


Petitioners do not show any authority for their argument, nor is any case known 
that supports petitioners’ theory that an amendatory proceeding which expands a 
regulated marketing area becomes a promulgatory proceeding requiring the rejus- 
tification of each and every Order provision. In fact, in all the known cases the 
courts have approached the proceeding purely as amendatory. Freeman v. Hygeia 
Dairy, 326 F.2d 271 (5th Cir. 1964); U.S. v. Mills, supra; Benson v. Schofield, 236 
F.2d 719 (D.C. Cir. 1956); Geo. Benz & Sons v. Hardin, supra; Ideal Farms v. Ben- 
son, 181 F. Supp. 62 (1960). Ideal Farms involved alleged defects in the notice, 
Hygeia and Benson involved alleged defects in the referendum. Hygeia rejects an 
interpretation that would require 2 separate referendums, one for the regulated 
area producers and another for the producers in the area to become regulated by 
reason of expansion. ° 


Moreover, petitioners’ contention demonstrates inattention to the de- 
cision they would challenge. The Secretary, in fact, specifically found 
(40 F.R. 14720-14721): 


(iii) Treatment to be accorded own production of a pool plant operator. As 
previously indicated, several persons who operate distributing plants supplied 
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in part by own farm production opposed any extension of the marketing area 
which would result in full regulation of their plants. They urged that, if 
notwithstanding the marketing area was expanded to include the territory in 
which they distributed milk, operators of pool plants with own production be 
permitted to assign their own production pro rata to the utilization at their 
plants and that such milk be exempted from pooling... . 


es 


The own farm production of a handler who received milk from other pro- 
ducers should be treated in the same manner as other producer milk. Such milk 
is a part of the total market supply of producer milk and as such it should share 
equally in the total market for Class I and Class II use. There is no basis for the 
requested exemption for own farm production and, accordingly, the request for 
such exemptions is denied. 


An exemption to this finding was filed on behalf of a witness who testified at 
the hearing in support of exemption from pooling of own farm production. The 
exception reiterated the position of the witness, but provided no basis for alter- 
ing such finding. 


(iv) Quantity of milk that a producer-handler may purchase from pool plants. 
Under the present order a producer-handler must be essentially self-sufficient 
in that he may not purchase milk from other dairy farmers and may not pur- 
chase in excess of 10,000 pounds of fluid milk products from pool plants during 
the month. 


The plant operators who proposed that own production received in their 
plants be exempted from pooling proposed alternatively that the quantity of 
milk which a producer-handler is permitted to purchase from pool plants be in- 
creased. These individuals were interested in obtaining order revisions which 
would permit them to operate as producer-handlers with only minor modifica- 
tions in their operating practices in the event that their sales area was included 
within the expanded marketing area. One such operator whose own production 
was 40 percent of his total receipts urged that producer-handlers be permitted 
to purchase unlimited quantities of fluid milk from pool plants. He indicated 
that in order to operate as a producer-handler under the order he would need 
the flexibility of making supplemental purchases of as much as 100,000 pounds 
of fluid milk per month. Another such operator urging that producer-handlers 
be permitted to purchase fluid milk without limit from pool plants indicated 
that his own farm production represented 2 percent of his fluid milk require- 
ments. 


Experience under Federal orders generally has demonstrated that effective 
regulation of the market can be insured without direct involvement of indi- 
viduals who produce, process and distribute, essentially, the milk from their 
own production and who buy no milk from other dairy farmers. Individuals 
who assume a dual role of producer and handler and who carry their own bal- 
ancing supplies seemingly have no economic advantage either as a producer or a 
handler. 


However, operators who receive milk from their own farm production but re- 
ceive no milk directly from other dairy farmers and who rely on other plants for 
substantial supplemental supplies either in bulk or packaged form are not sig- 
nificantly different from the operations conducted by pool handlers. In addi- 
tion, such individuals do not assume the risk or cost of providing a full supply. 
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If the operations of such individuals are not pooled, the pool does not receive 
the benefits of their Class I sale but acts as a supply balance for these producer- 
handlers by carrying their necessary reserve milk supplies. 


Such operations should not be treated as producer-handler, but should be ac- 
corded status similar to that of any other handler receiving milk directly from 
farms. If they sell a sufficient proportion of their milk in the marketing area, 
they should be accorded full pooling status and, thus, participate in the equal- 
ization pool. 


Notwithstanding the above conclusion it is appropriate that producer-handlers 
be permitted some tolerance for purchasing fluid milk products from pool plants. 
The present order provides a limitation on purchases from pool plants of 10,000 
pounds per month. In adopting this limitation, the Assistant Secretary in his deci- 
sion of May 18, 1970 (35 F.R. 7924) concluded that ‘such limitation on a producer- 
handler’s purchase will best insure against the unintentionable involvement in 
regulation of producer-handlers as a group. At the same time such limit should be 
effective in deterring larger handlers with own farm production from evading the 
pooling of such production by seeking producer-handler status.’ 


While the incidence of own farm production is far greater in the area of ex- 
tension here recommended than has been the case in the currently regulated 
market, it is apparent that the preponderance of handlers with own farm pro- 
duction are operating as producer-handlers without the benefit of supplemental 
supplies from other sources. Testimony introduced at the hearing indicates that 
there are at least 90 juggers and producer-distributors whose operations are 
based in the area herein recommended for inclusion in the marketing area. 
Under the Pennsylvania Milk Marketing Act, operators in these categories may 
process only milk of own farm production. The extension of regulation, there- 
fore, should not substantially affect these operators other than the necessity 
for maintenance of records and the filing of such reports as required by the 
market administrator to establish their continuing status as producer-handlers. 


Exception was taken to the 10,000 pound limit on the grounds that such limit 
is unwarranted. For all of the reasons hereinbefore stated, such limit is, never- 
theless, concluded to be appropriate. 


In every sense, therefore the amendment of Order 4 as it affects pe- 
titioner is supported by substantial record evidence and is a lawful exer- 
cise of the Secretary’s discretion. The petitioner has failed to sustain the 
burden of proof upon it to prove otherwise. See Stark v. Wickard, 321 
U.S. 288, 310 (1944); United States v. Rock Royal Co-op., 307 U.S. 533 
(1939); Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-319 (3rd Cir. 
1968). 


Ill. The Regulation of Petitioners Does Not Conflict with the Com- 
merce Requirements of the Act and the Order’s Compensatory Payment 
Provisions Are Not Unlawful Trade Barriers 


Petitioners assert that their activities do not sufficiently affect inter- 
state or foreign commerce to permit their regulation under section 8c (1) 
of the Act (7 U.S.C. 608c (1). The Supreme Court has held in United 
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States v. Wrightwood Dairy Co., 315 U.S. 110, 125-126 (1942): 


We think it clear that Congress, by the provisions of § 8c (1), conferred upon 
the Secretary authority to regulate the handling of intrastate products which 
by reason of its competition with the handling of the interstate milk so affects 
that commerce as substantially to interfere with its regulation by Congress; 
and that the statute so read is a constitutional exercise of the commerce power. 
Such was the view expressed in United States v. Rock Royal Co-operative, 307 
U.S. at 568. We adhere to that opinion now. 


This test has been fully met. The findings underlying the Secretary’s 
decision to regulate own farm production when a producer-handler’s pur- 
chases from pool plants exceed 10,000 pounds per month have been set 
forth in detail, supra, and have been found to be based on substantial 
record evidence. The reason why compensatory payments are imposed 
under the Order upon milk reconstituted from condensed milk by peti- 
tioners’ addition of water was considered and explained in Mills v. Free- 
man, 294 F. Supp. 119 (D. Md. 1968). 


The compensatory payment provisions considered in Mills were vir- 
tually identical to those contained in Order 4, and were found not to con- 
stitute trade barriers in violation of 7 U.S.C. § 608c (5) (b) as inter- 
preted by Lehigh Valley Cooperative Farmers, Inc. v. United States, 370 
U.S. 76 (1962). Mills held at 127, 128: 


The facts in the case at bar are quite different from those in Lehigh. Here a 
regulated handler (Mills) purchased powder and cream from another handler 
(Norris) who had obtained the powder and cream from various sources, some 
within the area and some outside. The powder and cream so purchased by Mills 
would have been classified as Class II if they had been purchased from pro- 
ducers under the Order. The regulated handler (Mills) then converted the 
powder and cream into Class I fluid milk and sold the milk as such in the 
marketing area. 


The Order in this case does not attempt to charge any compensatory payment 
upon powder or cream brought into this area and used as such in this area. The 
compensatory payment is applied only to powder or cream from outside the 
area if and when such powder or cream is converted into Class I fluid milk and 
sold as such in the area. A similar payment is charged when Class II powder or 
cream from within the area are similarly converted and sold. No discriminatory 
charge is imposed on powder or cream coming into the area from outside. 


The application of the compensatory payment provision in Order No. 16 to re- 
quire Mills to make the payments in question does not impose ‘almost insuper- 
able trade restrictions on the entry of nonpool milk into a marketing area’. As 
the Court said in Lehigh: ‘The Secretary of course remains free to protect, in 
any manner consistent with the provisions of the statute, the “blend price” in 
this or any other marketing area against economic consequences resulting from 
the introduction of outside milk.’ 370 U.S. at 99, 82 S.Ct. at 1181. The com- 
pensatory charge in the present case is not inconsistent with the principles ap- 
proved in Lehigh; it is necessary to protect the blend price in this marketing 
area against the economic consequences which otherwise would inevitably re- 
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sult from the introduction into the marketing area of outside powder and cream 
and the subsequent conversion thereof into and sale as Class I milk in the 
marketing area. 

The powder and cream which Mills purchased from Norris constituted milk, as 
that term is used in section 8c (5) (G), capable of being converted back into fluid 
milk, and were not ‘products of milk’, such as cheese and butter, which cannot 
be converted back into fluid milk. The test, therefore, under section 8c (5) (G), is 
whether the provision complained of by Mills prohibits the marketing of milk 
produced in any production area in the United States. For the reasons stated 
above, the provision complained of does not prohibit such marketing. 


For the reasons expressed in Mills, these arguments by petitioners are 
rejected. 


IV. The Order Does Not Violate 7 U.S.C. 608c (13) (B) 


Petitioners next argue that the imposition of monetary assessments on 
a milk processor’s own farm production makes the Order applicable to a 
producer in his capacity as a producer and thus violates 7 U.S.C. 
608c (13) (B). Again this is not a case of first impression. This argument 
was rejected in Jdeal Farms, Inc. v. Benson, 288 F.2d 608 (8rd Cir. 
1961), cert. denied, 372 U.S. 965. And although the argument was ini- 
tially accepted in Vance Dairy v. Benson, 19 A.D. 796 (S.D. Miss. 1960), 
that decision was reversed on appeal. Benson v. Vance, 319 F.2d 841 
(5th Cir. 1963), cert. denied, 377 U.S. 930. 


Ideal Farms held that the Secretary could regulate a producer-handler 
in his capacity as a handler and need not exempt milk he himself pro- 
duced from monetary assessments under the Order. That being the case, 
the assessments cannot be, as petitioners urge, construed as confiscatory 
and violative of the Fifth Amendment of the United States Constitution. 


V. The Order Is Not Unlawful Because There May Be Less Restrictive 
Alternatives 


Petitioners complain that the Order fails to provide relief to persons of 
their class who suffer a catastrophy beyond their control such as quar- 
antine due to brucellosis. As was previously noted, the type of provisions 
the Secretary chooses to include in an Order are, to the extent they are 
authorized by the Act, largely committed to his sole discretion. See 
Mills, supra; Lewes, supra. 


The fact that one class or one member of a class may suffer greater 
economic loss or disadvantage as a result of an Order provision, does not 
render the Order or the provision invalid. Bowles v. Willingham, 321 
U.S. 503, 516-519 (1964); Secretary of Agri. v. Cent. Roig Co., 338 U.S. 
604 (1950). See also Wickard v. Filburn, 317 U.S. 111, 129-130 (1942). 
Nor is the Secretary’s decision rendered invalid by the availability of less 
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restrictive alternatives as petitioners urge. See particularly Lewes, 
supra, at 319. 


The object of a review proceeding under 7 U.S.C. 608c (15) (A) is to de- 
termine whether the challenged action of the Secretary was within his 
lawful powers and does not encompass questions of policy, desirability 
or effectiveness. Moore Dairy, supra, at 490. 


For the reasons set forth above, the relief requested by petitioners is 
denied and the petition is dismissed on its merits. 


(No. 18,616) 


In re ROY THOMPSON, and De LOS THOMPSON, d/b/a THOMPSON JERSEY 
FARM and THOMPSON FEED COMPANY. AMA Docket Nos. M 126-6 
and M 130-3. Decided July 27, 1978. 


Order provisions — challenges to assessments under — Nonfat dry milk 

powder — presence of in milk not reported as fortified — failure to report 

and account for purchases of — Records and reports — incomplete — Re- 
quest for relief — denied — Petition dismissed 


Where petitioners’ challenges to the assessments made by the market administrator are 
without merit, and said assessments are in accordance with law as found herein, the 
relief requested by petitioners is denied, and the petition is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Tom Wilkins, McAllen Texas, for petitioners. 
Daniel Wentzel, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision and 
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Order filed by Administrative Law Judge Victor W. Palmer on May 24, 
1978, under the Agricultural Marketing Agreement Act of 1937, as 
amended. Final administrative authority to decide the Department’s 
cases subject to the Administrative Procedure Act has been delegated to 
the Judicial Officer (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ! 


Oral argument before the Judicial Officer, which is discretionarv (7 
CFR 900.65(b) (1) ), was requested by petitioners, but is denied inas- 
much as the issues have been thoroughly briefed and oral argument 
would not be helpful to the Judicial Officer as to these issues. See Na- 
tional Labor Relations Board v. Clausen, 188 F.2d 439, 444(C.A. 3), 
certiorari denied, 342 U.S. 868. 


After careful consideration of the entire record, the Initial Decision 
and Order (attached hereto) is adopted as to the final Decision and Order 
in this proceeding, except that on-p. 12, the words “500 pounds” are 
changed to “500 50-Ib. bags.” 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


Petitioners instituted these proceedings under the provisions of 
section 8¢(15)(A) of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 608c (15 (A) ), to challenge the lawfulness of 
obligations assessed against them by the Market Administrator of 
Federal Order No. 130 (7 CFR Part 1130, hereinafter “Order”) arising 
out of their unreported purchases of nonfat dry milk powder during the 
period January 1972 through August 1974. Petitioners further seek re- 
lief from any obligation they may have incurred more than two years 
prior to a November 1974 “Notice of Audit Billing” sent them by the 
Market Administrator, as being barred by the two year period of 
limitations set forth in 7 CFR § 1000.6 which is applicable to all milk 
marketing orders. 


Hearing was held before me on November 30-31, 1977, in McAllen, 
Texas. Petitioners were represented by Tom Wilkins, Esq., Wilkins and 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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Phillips, Box 3609, McAllen, Texas 78501. Respondent was represented 
by Dan Wentzell, Attorney, Marketing Division, Office of the General 
Counsel, U.S. Department of Agriculture, Washington, D.C. Briefing 
was completed on May 8, 1978. Reference to the transcript shall be by 
page number preceded by the letters “Tr.”, Petitioners’ and Respondent’s 
Exhibits shall be by the number assigned preceded by the letters “P” and 
“R”, respectively. 


FINDINGS OF FACT 


1. Petitioners Roy L. Thompson and De Los Thompson are and were 
during the times at issue herein partners doing business under the name 
Thompson Jersey Farm d/b/a Thompson Feed Company, whose address 
and principal place of business is Route 1, Box 130, Donna, Texas 78537. 


2. Petitioners have been producers of milk since 1941. They own and 
operate a dairy herd, a processing plant (opened in 1960), a convenience 
store, and a feed and grain business. These businesses are all operated 
adjacent to each other on land they own. They also have some milk route 
sales. 


3. The Order requires that all handlers, including producer-handlers 
(those whose milk basically comes from their own dairy herds such as 
petitioners) file monthly reports of their milk receipts and utilization. 
Under the Order a producer-handler is exempt from paying monetary 
obligations on his own farm production when he has no other source of 
milk other than nonfat dry milk powder used in fortification of a fluid 
milk product. But in any month when a producer-handler utilizes or han- 
dles milk powder receipts in any way other than for fortification, he may 
incur monetary obligations for handling ‘other source milk’, and all milk 
he has processed including that of his own production may be subject to 
classification and assessment in and at amounts determined by a for- 
mula prescribed by the Order. Under the Order’s formula, all milk 
proved to have been utilized for Class II and III purposes (cheese, butter, 
etc.) is assessed at lower Class II and III rates; and the balance of milk re- 
ceived or utilized is assessed as having gone to Class I (fluid milk). Under 
this system, all milk not specifically accounted for, such as that which is 
lost through spillage or other “shrinkage” is assessed as Class I in protec- 
tion of the blend or weighted average prices the Order is designed to 
achieve for producers based upon the market-wide pooling of the total 
milk utilization determined for the month. However, if the Market Ad- 
ministrator fails to bill a handler within two years from the date he re- 
ceives the handler’s monthly report, an assessment is barred, unless 
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there was fraud or willful concealment by the handler of a fact material 
to the obligation. (7 CFR §§ 1000.5 and 1000.6; 7 CFR §§ 1130.1, 
1130.12 (amended and redesignated as § 1130.9 effective August 1, 
1974), 1130.15 (amended and redesignated as § 1130.10 effective Au- 
gust 1, 1974), 1130.17 (amended and redesignated as § 1130.14 effec- 
tive August 1, 1974), 1130.30, 1130.32, 1130.40 through 1130.46; Tr. 
160-161; and Tr. 171-178) 


4. From January 1972 through December 1972 petitioners pur- 
chased, at least, 115,450 pounds of nonfat dry milk powder from Gallo- 
way West, Fon DuLac, Wisconsin. The milk powder was packaged in 
2,309 bags of 50 pounds each. 


5. From January 1973 through August 1974 petitioners purchased, at 
least, 92,950 pounds of nonfat dry milk powder from Associated Milk 
Producers. The milk was packaged in 1,859 bags of 50 pounds each. 


6. Petitioners reported as a producer handler during the months Jan- 
uary 1972 through October 1972, July 1973, and January and February 
1974. During November 1972 through June 1973, August 1973 through 
December 1973 and March 1974 through August 1974 petitioners re- 
ported receipts of fluid milk from Associated Milk Producer, Inc., and 
were pooled as a fully regulated plant (R 1). 


7. Throughout the period January 1972 through August 1974, peti- 
tioners reported the purchase and utilization of nonfat dry milk powder 
for fortification of their skim milk and 2% butterfat milk products (R 5 
and R 1, lines 57, 58 and 68). 


8. During the period January 1972 through December 1972 the Of- 
fice of the Market Administrator provided all handlers regulated under 
the Order, including producer-handlers, by either hand delivery or 
through the mail, monthly “Reports of Receipts and Utilization, C.C. 
Form No. 1”. Included with the “Report of Receipts and Utilization” 
were several supplemental forms including a form for reporting the pur- 
chase and utilization of all nonfat dry milk powder (Tr. 157-158, Tr. 
161). 


9. A review of all the “Reports of Utilization” filed by petitioners dur- 
ing 1972 indicates that petitioners never filed the supplemental form for 
reporting the receipt and utilization of nonfat dry milk powder (Tr. 158). 


10. Beginning in January 1973 and continuing through August 1974 
all handlers were required to report receipts and utilization of nonfat 
dry milk powder on the fourth page of their “Reports of Receipts and 
Utilization” under the caption “Reconciliation” (R 1, reports for January 
1973 through August 1974). 
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11. Throughout the period January 1973 through August 1974 the 
“Reports of Receipts and Utilization” filed by the petitioners indicated 
small quantities of nonfat dry milk powder were utilized to fortify some 
milk products. This information was set forth in the first page of the re- 
port. However, petitioners never provided any information concerning 
the source or quantity of their nonfat dry milk powder purchases in the 
section appearing on the fourth page of the report captioned “Reconcil- 
iation” (R 1, reports for January 1973 through August 1974). 


12. Records of the Market Administrator’s office indicate that as 
early as July 1973 petitioners were advised by auditors from the Market 
Administrator’s office that they should keep complete records of all non- 
fat dry milk powder received and utilized (Tr. 193-194). 


13. In July 1974 auditors from the Market Administrator's office 
while conducting a third party audit of another milk plant discovered 
that petitioners had made purchases of substantially more nonfat dry 
milk powder than that which they had reported as being used for fortifi- 
cation purposes (Tr. 161). 


14. During August and September 1974 samples of milk were col- 
lected by the Market Administrator’s employees from Petitioners’ dairy 
barn, milk processing plant and their retail store. These samples, along 
with samples of milk from other handlers regulated under the Order, 
were analyzed, in accordance with the procedures established by the 
Association of Agricultural Chemists, in the Market Administrator’s 
laboratory in Dallas, Texas (R 8, Tr. 222). These samples were subjected 
to a “Protein Reducing Substance Test” to determine the presence of 
nonfat dry milk powder in petitioners’ milk additional to that reported 
as having been fortified. The results of these tests clearly establish the 
presence of nonfat dry milk powder in petitioners’ milk products which 
were not being reported as fortified (Tr. 222-249; R 9, test dated 8-15- 
74, line 8; test dated 8-22-74, lines 20, 24, 26, 29 and 30; test dated 9-12- 
74, lines 11, 14 and 15). Except for the month of September 1974, Pro- 
tein Reducing Substance Tests conducted subsequent to petitioners’ ces- 
sation of milk powder purchases in August 1974 have not indicated the 
presence of any nonfat dry milk powder in products not reported as 
fortified (Tr. 248-249). 


15. Petitioners’ milk, along with the milk of the other handlers regu- 
lated in the area were tested by the Market Administrator’s laboratory 
in San Antonio on a monthly basis during the period August 1973 
through October 1974 to determine the amount of butterfat and solids 
not fat contained therein (Tr. 249, R 10). The tests were routinely done 
and the results recorded. The butterfat test results were used to monitor 
handler reports of butterfat which are in part the basis for determining 
obligations under the Order. The solids tests were used to monitor han- 
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dler’s plants to check levels of fortification and usage of particular milk 
product in various plants (Tr. 254-255). 


16. Mr. Richard Flemming, Assistant Market Administrator, who 
had charge of the laboratories operated by the Market Administrator’s 
office and is expert in the interpretation of the various test results here- 
in involved, has testified that the normal solids not fat content of milk 
from Jersey cattle ranges from 8.9 to 9.3 percent (Tr. 255) and an ab- 
normal percentage of solids not fat would indicate the presence of non- 
fat dry milk powder in products which petitioners were not reporting as 
having been fortified. 


In regard to petitioners’ test results for August 1973, Mr. Flemming 
testified: 


A. The Valley Fresh sample indicates high solids content which had to have the 
presence of nonfat dry milk solids. It is much higher than the, as we said earli- 
er, 8.92, 9.2 or 9.3 normal solids in their producer milk. (Tr. 255; R 11, lines9 & 
10) 


In regard to the test results for petitioners’ milk in August 1974 Mr. 
Flemming further testified: 


In August of 74, about midway down the page where we have ‘rerun’ beside one 
of those, I might add at this time we were not running duplicates but we ran 
one sample and held the samples, and any sample that varied much from the 
previous day we would rerun that sample and that is what they did there. They 
got a 10.57 onit. So, that being abnormally high they turned around and reran 
it and got a 10.54, compared to their 10.57. So, we only used one of the tests in 
our average though. But just below that we got a 8.54, and then we dropped to 
a 6.14 with a 4.0 fat, and then a 7.44, and then an 8.57, and then 7.1, and then 
we got some other—there is a 9.5, and then an 8.5, and a 9.9 and 8.9 and an 8.5. 
With that kind of variation in solids you just don’t put out homo milk if you are 
bottling producer milk straight from a Jersey herd, it is not going to jump 
around like that. 


Mr. Flemming demonstrated that there existed a correlation between 
the high solids not fat tests results and the Protein Reducing Substance 
test results which clearly established the presence of nonfat dry milk 
powder in petitioners’ August 1974 milk as follows: 


* * * As you can see that 8.51 [solids not fat] sample, which is, you know 
lower than that normal 8.9 to 9, we did have a PRS [Protein Reducing Sub- 
stance] value on that to show you how indicative this is, and you see that 42 
reading on PRS, that gets back to me saying awhile ago when you see an 8.5 on 
Jersey milk for homo there is no way it could happen unless it had some nonfat 
dry milk in it, and that supports that with that 42.25 right out beside it there. 
(Tr. 263) 
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There were abnormal solids not fat test results from petitioners’ milk 
for each of the following months: September 1973, October 1973, 
November 1973, December 1973, January 1974, April 1974, June 1974, 
July 1974 and August 1974 (Tr. 258-261, R 10) which indicated the 
presence of nonfat dry milk powder in petitioners’ milk products which 
were not reported as having been fortified. 


17. Review of the results of the butterfat and solids not fat tests con- 
ducted by the Market Administrator’s laboratory for the period August 
1973 through August 1974 clearly indicates that petitioners were reduc- 
ing the butterfat content of their homogenized milk from the normal 4.0 
to 4.3 produced by Jersey cattle to from 3.5 to 4.0 (Tr. 38, 125, R 10). 
Petitioners testified that butterfat which was removed was pasteurized 
and frozen and subsequently sold to other handlers; however, sales of 
frozen butterfat in the form of “44% Cream” were only reported during 
the months of March, April and June 1974 (R 1, Reports of March, April 
and June 1974, page 2, product code line 322). Beginning September 
1974 butterfat content in petitioners’ milk increased substantially (R 10, 
Reports for September, October 1974). 


18. Petitioners’ statements of own farm production set forth on their 
monthly “Reports of Receipts and Utilization” cannot be verified be- 
cause there were no records kept by the Thompsons of the amounts of 
milk their cattle produced (Tr. 125). 


19. Data published by the Dairy Herd Improvement Association, an 
organization which compiles statistics on dairy cattle production, indi- 
cated that during 1976 average production for Jersey cattle in the 
Southwest Texas area was approximately 31.26 pounds of milk per cow 
per day of production (Tr. 269-271). Analysis of petitioner’s own dairy 
cattle production, based upon information compiled in part by Mr. De 
Los Thompson (R 2, Tr. 119), would indicate a production of approxi- 
mately 17 to 18 pounds per day per cow, and on at least one occasion as 
low as 13.75 pounds per day per cow, whereas, in-plant analysis of peti- 
tioners’ production during the period of September 18 through 27, 1974, 
demonstrated average production per cow per day of 31.8 lbs. of milk (R 
13, Tr. 281-282). Mr. Flemming testified that the conclusion he would 
draw from such understatement of own farm production would be: 


Well, there is only one reason. If you want additional sales and if you are not 
going to report all your sales, and if you do reconstitute you need fat to go with 
it, and you can take the pounds of powder that we are claiming was purchased 
and unaccounted for and reconstitute that and take the additional production 
that I think would be reasonable, and you would end up with a fat test in your 
homo which would be about what their test was running. So, in theory as, you 
know you just expressed, the thing all works, and in theory, mathematically, it 
will work out to show that you could have taken that powder and reconstituted 
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and had enough fat available had they reduced their own farm production as 
has been illustrated. It would have worked out and everything would have 
looked normal on the report (Tr. 314-315). 


20. Petitioners had facilities available in their milk processing plant 
to reconstitute nonfat dry milk powder (Tr. 316). 


21. By virtue of the lack of sales records of milk sold for cash through 
the Thompson dairy store the Market Administrator has no means of 
establishing the total amount of milk sales made by the petitioners dur- 
ing the period in question (Tr. 316). 


22. Based upon the information available to him the Market Adminis- 
trator constructed a schedule of Receipts and Utilization of nonfat dry 
milk powder by petitioners during the period January 1972 through 
August 1974 (R 5, Tr. 167-168). 


23. Based upon information available to him the Market Admirtis- 
trator determined that petitioners failed to report and account for the 
utilization of all of the nonfat dry milk powder they received during the 
period November 1972 through August 1974, and, that the unaccounted 
for powder must be considered other source milk under section 1130.17 
(Tr. 177). A statement of the obligations incurred by petitioners due to 
their receipt of, but failure to account for, quantities of nonfat dry milk 


powder was mailed to petitioners in November 1974 (R 6, Tr. 169-170). 


24. Based upon information available to him the Market Adminis- 
trator determined that petitioners failed to properly report and account 
for receipts of nonfat dry milk powder during the period January 1972 
through October 1972. By virtue of petitioners’ failure to properly ac- 
count for such nonfat dry milk powder, it must be considered “other 
source milk” pursuant to section 1130.17 (Tr. 177). Furthermore, receipt 
of “other source milk” during this period results in petitioners forfeiting 
their producer handler status and becoming a fully regulated handler 
during this period. The Market Administrator provided petitioners an 
accounting of their obligations incurred by virtue of their receipt of, but 
failure to account for, such additional nonfat dry milk powder in 
December 1974 (R 7, Tr. 170). 


25. In determining that the petitioners had failed to furnish, as re- 
quired by the Order, sufficient verification that their utilization of milk 
powder was exempt from the Order’s monetary obligations, the Market 
Administrator properly acted in full compliance with the terms of the 
Order and the powers conferred upon him. He properly rejected peti- 
tioners’ proposed explanation that their milk powder purchases not used 
to fortify fluid milk products, were used to fill orders from Mexican na- 
tionals who paid cash for the powder, labeled “cement”, which was then 
illegally smuggled into Mexico. 
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CONCLUSIONS 


Petitioners deliberately concealed purchases of dry milk powder from 
the Market Administrator. When confronted with evidence of such pur- 
chases, petitioners, to avoid the imposition of monetary assessments 
under the Order, explained that they were selling the milk powder to 
Mexican nationals who ostensibly smuggled it into Mexico in contraven- 
tion of that nation’s laws. When asked for proof of such sales, petitioners 
advised the Market Administrator’s office that all transactions had been 
in cash and, since the buyers were desirous of as little documentation of 
their dealings as possible, there were no records. It was only after the fil- 
ing of a civil enforcement action that petitioners furnished purchase in- 
voices they purportedly received from Mexican buyers. The Mexican 
buyers themselves were first produced at the hearing. By this evidence, 
petitioners would account for 500 pounds more powder than they are 
known to have purchased. Since all of this evidence had not been pre- 
viously before the Market Administrator, and to avoid the need for fur- 
ther litigation, he agreed to specifically consider it and has testified that 
he continues to find petitioners’ explanations to be implausible. He relies 
in part upon the inconsistency of petitioners’ unequivocal denial that 
their plant utilized milk powder for purposes other than fortification 
with the scientific evidence amassed by his office proving the presence 
of milk powder in petitioners’ fluid milk products at levels greatly in ex- 
cess of that consistent with its use as a fluid milk product fortifier. 


The principal issue presented in this proceeding is whether, under the 
circumstances, the Market Administrator’s rejection of petitioners’ 
explanations is unlawful. The second issue is whether part of the Market 
Administrator’s resultant billing is barred by the two year period of limi- 
tation contained in 7 CFR 1000.6 or have petitioners lost the protection 

of the two year period of limitations because of their willful concealment 
of material facts. Both issues must be resolved against petitioners. 


Even if their 11th hour presentation of evidence substantiating the 
sale of the bags of milk powder as “cement” to Mexican smugglers was 
fully believed and accepted, it does not explain away the chemical analy- 
ses of specimens of their plant’s production showing the presence of milk 
powder at levels far in excess of its permissible use as a fluid milk prod- 
uct fortifier. If petitioners had not undertaken to account for all of their 
milk powder receipts by their tender of this highly, unusual explanation, 
its very bizarreness might have made it believable and served to reduce 
their monetary obligations proportionately. But petitioners have even 
produced records showing 500 50-lb. bags of milk powder sold as 
“cement” beyond what they are known to have purchased. All of which 
suggests that the records of “cement” sales were specially but hastily 
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created in the course of litigation and were not normally kept in the 
course of petitioners’ business. Under these circumstances, petitioners 
have failed to meet their burden of proving the Market Administrator's 
application of the Order’s terms to them, on the basis of the facts made 
known to the Market Administrator, was not in accordance with law. 
See Borden’s Co. v. Baldwin, 293 U.S. 194, 209; Pacific States Co. v. 
White, 296 U.S. 176, 185; United States v. Rock Royal Co-op., 307 U.S. 
533, 567-568; Wawa Dairy Farms, Inc. v. Wickard, 56 F.Supp. 67 (E.D. 
Pa. 1944), aff'd, 149 F.2d 860 (3rd Cir. 1945); In re Leonberg, 32 Ag. D. 
763, 791-798 (1973); and In re J. Reid Hoggan, 35 A.D. 1812, 1814 
(1976). 

Petitioners likewise may not avoid payment of those obligations it in- 
curred two years prior to the Market Administrator’s 1974 “Notice of 
Audit Billing”. The laboratory analyses, in addition to proving that peti- 
tioners utilized milk powder for purposes other than the fortification of 
fluid milk products, also goes to prove, in light of petitioners’ continued 
denial of such utilization that they have engaged in “wilful concealment 
of a fact, material to the obligation sought to be imposed” and the obliga- 
tion has not been terminated by the two year period of limitations (7 
CFR § 1000.6 (c) ). Petitioners’ conduct more than meets the definition 
of “wilful” as used in regulatory statutes and regulations: 


We think it clear that if a person (1) intentionally does an act which is pro- 
hibited,—irrespective of evil motive or reliance on erroneous advice, or (2) acts 
with careless disregard of statutory requirements, the violation is wilful. 
(Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961) ) 


Wilfulness means ‘no more than that the person charged with the duty knows 
what he is doing,’ and it ‘does not mean that, in addition, he must suppose he is 
breaking the law.’ Townsend v. United States, 95 F.2d 352, 358 (C.A. D.C.), 
cert. denied, 303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A. 
D.C.), cert. denied, 332 U.S. 851. It is only in statutes involving turpitude that 
‘wilful’ includes evil purpose, criminal intent, or the like. Spies v. United States, 
317 U.S. 492, 497-499. (In re G. Steinberg & Son, 32 A.D. 236, 264 (1973) ); 
aff'd, George Steinberg and Son, Inc. v. Butz, 491 F.2d 988 (2nd Cir. 1974) ). 


Under section 1130.32 of the Corpus Christi Marketing Order, in ef- 
fect at that time, petitioners were required to “make reports to the 
market administrator at such time and in such manner as the market ad- 
ministrator may prescribe”. Petitioners as a producer-handler have been 
mailed or delivered monthly “Reports of Receipts and Utilization, C.C. 
Form 1” which included supplemental report forms for reporting the 
source and amount of monthly purchases of nonfat dry milk powder. 
Petitioners failed to file these supplemental reports. Even after the “Re- 
port of Receipts and Utilization, C.C. Form 1” was amended in January 
1973 to provide, under the caption “Reconciliation”, for the handler’s re- 
port of the amounts of nonfat dry milk powder purchased and utilized 
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each month, petitioners continued to fail to provide the requisite infor- 
mation. The evidence further shows that petitioners were notified as 
early as July 1973 by auditors from the Market Administrator’s office 
that they should maintain better records of their nonfat dry milk 
powder purchases, but they did not do so. When subsequently asked for 
their records of nonfat dry milk powder purchases, petitioners initially 
denied any such purchases and only after being advised that the Market 
Administrator had independent evidence of their purchases of milk 
powder in substantially larger quantities than they had reported as 
utilized in fortification, did they admit to the purchases at all. The rec- 
ord further shows that the Market Administrator’s repeated efforts to 
obtain information from petitioners about their nonfat dry milk powder 
purchases met with obstruction and deliberate concealment of material 
facts. 


For the foregoing reasons, the relief requested by the petitioners 
should be denied. 


ORDER 


The relief requested by the petitioners is denied and the petition is dis- 
missed. 
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HaRLE, Dr. Ropert P. VA _ Docket 
ceeding no longer necessary 





(No. 18,617) 
In re DR. ROBERT P. HARLE. VA Docket No. 5. Decided August 2, 1978. 


Dismissal — proceeding no longer necessary 


Where the proceeding is no longer necessary as found herein, the complaint against re- 
spondent is dismissed. 


William G. Jenson and Edward Ruckert, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


On July 31, 1978, attorneys for complainant advised that accredi- 
tation of respondent has been automatically revoked pursuant to the 
provisions of § 161.3 (c) of the Requirements and Standards for Ac- 
credited Veterinarians and Suspension or Revocation of Such Accredi- 
tation, (9 CFR Part 161), and moved for dismissal of the complaint 
against respondent for the reason that the proceeding is no longer neces- 
sary to effectuate the purposes of the regulatory program. 


In consideration of the fact that the maximum sanction which could be 
imposed as a result of hearing on the violations alleged in the complaint 
is revocation of accreditation, and in consideration of the statement of 
complainant’s attorneys that such sanction has already been imposed 
through operation of the provisions of § 161.3 (c) of the applicable regu- 
lations, we agree that further proceedings in this matter will serve no 
useful purpose. Accordingly, and for these reasons, the Complaint 
should be dismissed without further action. 


It is so Ordered. 





LIST OF DECISIONS REPORTED 


AUGUST 1978 


AGRICULTURE DECISIONS 
Animal Welfare Act 


ANIMAL RESEARCH CENTER OF MASSACHUSETTS, INC. a 
corporation, and IvAN N. LikaR, an individual. 
LAWA Docket No. 74. Class B dealer — Identifica- 
tion — failure to attach — Care of animals — negli- 
gence in — Housing facilities — inadequacies of — 
Premises — condition of — Regulations and stand- 
ards — violation of — Sanctions 


(No. 18,618) 


In re ANIMAL RESEARCH CENTER OF MASSACHUSETTS, INC., a corpora- 
tion, and IVAN N. LIKAR, an individual. LAWA Docket No. 74. De- 


cided June 12, 1978. 


Class B dealer — Care of animals — negligence in — Housing facilities — 
inadequacy of — Premises — condition of — Regulations and standards — 
violation of — Sanctions 


Where respondents engaged in willfull violations of the Act and the regulations and stand- 
ards issued thereunder in connection with their operations as a Class B dealer there- 
under as found herein, respondents are ordered to cease and desist from those viola- 
tions. The corporate respondent’s license as a registrant under the Act is revoked, 
and both respondents are jointly assessed a civil penalty of $1,000.00. 


Thomas E. Bundy, for complainant. 
Arthur E. Robbins, Concord, NH, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceeding was instituted by a complaint filed on October 20, 
1976, under 7 U.S.C. § 2149 which provides for the issuance of cease 
and desist orders, civil penalties and the suspension or revocation of 
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dealers’ licenses pursuant to the Animal Welfare Act (7 U.S.C. §§ 2131- 
2156). All of the complaint’s allegations, prior to its amendment on June 
1, 1977, were previously asserted in the complaint filed in LAWA 
Docket No. 40, Jn re Ivan N. Likar, which, after hearing and briefing, 
was dismissed for failure to include the corporate licensee as a party re- 
spondent. The present complaint cures that defect since it has been duly 
served upon and answered by the corporate respondent, Animal Re- 
search Center of Massachusetts, Inc., as well as its principal shareholder, 
the individual respondent, Ivan N. Likar. The complaint was amended to 
allege that an additional violation had occurred and it too has been 
answered. 


As provided by the controlling rules of practice (7 CFR §§ 1.130- 
1.151, 7 CFR§ 1.141), upon the motion by complainant that the matter 
was ready for hearing, May 3, 1977, was initially designated as the hear- 
ing date. However, the hearing date was postponed indefinitely on the 
basis of complainant’s motion filed on April 29, 1977, which asserted 
that the parties had arrived at a mutually agreeable settlement. 


In response to a notice to counsel requesting a written report of the 
proceedings’ status, complainant, on January 3, 1978, reported that the 
settlement had not been achieved and requested that the proceedings 
again be set down for hearing. 


Hearing was thereafter scheduled and held before me on March 7, 
1978, in Boston, Massachusetts. At the hearing, complainant was repre- 
sented by Thomas E. Bundy, Esquire, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C., and re- 
spondents were represented by Arthur E. Robbins, Esquire, Nardi and 
Robbins, Concord, New Hampshire. 


Prior to the taking of testimony, the following stipulation was read 
into the record: 


The parties to this proceeding stipulate and agree that the testimony and evi- 
dence of record in LAWA Docket No. 40, in re Ivan N. Likar, respondent, be 
adopted in this proceeding as to all matters similarly jointed in both proceed- 
ings. 

The parties to this proceeding also stipulate and agree that respondents pur- 
chased one dog, on or about October 30, 1976, and sold said dog on or about 
February 22, 1977, to Massachusetts General Hospital, which dog was iden- 
tified by USDA tag number 14-B-29 No. 1795 and 16-B-35 No. 799. 


Evidence was then taken on the one issue of whether respondents com- 
plied with section 2.50 (b) of the regulations (9 CFR 2.50 (b)) and 7 
U.S.C. § 2141 which requires all animals sold by a dealer to be marked 
or identified in such humane manner as the Secretary may prescribe. 
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At the conclusion of the taking of testimony and the receipt of other 
evidence, a briefing schedule was set. Complainant was given until April 
4, 1978, to file proposed findings, conclusions and supporting brief. May 
9, 1978, was set as the due date for respondents’ proposed findings, con- 
clusions and supporting brief to be postmarked as having been mailed to 
the Hearing Clerk. Complainant was given until May 23, 1978, to file a 
reply brief, if any. Respondents’ counsel was specifically advised that if 
he had any difficulty meeting the May 9th due date, an appropriate mo- 
tion would be favorably considered (Tr 41). Complainant’s brief was 
timely filed in accordance with the schedule and a copy was duly served 
on respondents’ counsel. No brief has been filed in respondents’ behalf 
and although the Hearing Clerk advised respondents’ counsel in writing 
on May 23, 1978, that its brief had not been received; there has been no 


reply. 


RULINGS ON PENDING MOTIONS 


At the hearing respondents filed a series of motions which are iden- 
tical to those it had filed in LAWA Docket No. 40. Decision was reserved 
until now, since determination of each motion requires review of the 
transcript in that earlier proceeding. 


That review demonstrates that the motion to strike the testimony of 
Wilfred Lamb should be and hereby is denied as being contrary to the 
facts and the law. The inspection Mr. Lamb made is concluded to have 
been within the scope of his authority. 


Likewise, the motions to strike, as unsupported by record evidence, 
paragraphs III (a) and IV of the complaint which allege failures to prop- 
erly tag or tatoo cats and suitably house and care for rabbits, are denied 
as contrary to the facts and the law. 


The motion to dismiss the complaint in respect to the individual re- 
spondent, Ivan N. Likar is denied on the basis that the defect found in 
the prior proceeding has been remedied, and Mr. Likar is a necessary 
party who should be included in any order issued to assure that it is 
meaningful and just. It is vividly apparent that the corporation is merely 
Mr. Likar’s alter ego or business conduit. See Sebastopol Meat Company 
v. Secretary of Agriculture, 440 F.2d 983, 984 (9th Cir. 1971); Bruhn’s 
Freezer Meats of Chicago, Inc. v. United States Department of Agricul- 
ture, 438 F.2d 1332, 1343 (8th Cir. 1971). 
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FINDINGS OF FACT 


1. (a) Animal Research Center of Massachusetts, Inc., is a corporation 
with its principal place of business located at Charles Lane Road, New 
Braintree, Massachusetts 01531. It is licensed and, at all times material 
hereto, has been licensed as a Class “B” dealer under the act and the 
regulations. 


(b) Ivan N. Likar is an individual, residing at 9 South Flagg Street, 
Worcester, Massachusetts 01602, who is and, at all times material here- 
to, was principal shareholder and president of Animal Research Center 
of Massachusetts, Inc., over which he exercised sole control and direc- 
tion. 


2. At the time the corporate respondent was licensed, it was, as was 
the individual respondent, apprised of the provisions of the act and the 
regulations and agreed in writing to comply with them. Furthermore, 
Ivan N. Likar entered into a consent order, issued on June 24, 1974 (33 
A.D. 1264) under the terms of which he agreed to cease and desist, both 
individually and through any corporation which he substantially owned 
or controlled, from: 


“1. Housing animals in primary enclosures which are not structurally sound 
and maintained in good repair so as to protect the animals from injury, to con- 
tain them, and to keep predators out. 


&# 6 3 


3. Affixing official tags to animals’ necks by means of a collar other than the 
type of collar made of material generally acceptable to pet owners as a means of 
identifying their pet dogs or cats. 


x * * 


5. Failing to remove and dispose of animal and food waste, bedding, dead ani- 
mals or debris in such a manner as to minimize vermin infestation, odors and 
disease hazards. 


6. Failing to provide a suitable method to rapidly eliminate excess water from 
housing facilities containing animals. 


= &..<@ 


11. Failing to sanitize primary enclosures of animals often enough to prevent 
an accumulation of debris or excreta, or a disease hazard. 


12. Failing to keep his dealer premises clean and in repair in order to protect 
the animals housed therein from injury and to facilitate the prescribed hus- 
bandry practices set forth in the standards under the act.” 


3. Based upon a complaint lodged by a former employee of the re- 
spondent corporation, an investigator in complainant’s service, in- 





1172 ANIMAL WELFARE ACT 
Cite as 37 A.D. 1168 


spected respondents’ business premises on August 25, 1974, and ob- 
served the following violations of the act and the regulations. 


(a) Contrary to the act (7 U.S.C. § 2141) and the regulations (9 CFR 2.50) de- 
signed to prevent the sale and use of stolen animals, three cats were observed in 
a cage to which were attached two USDA identification tags. None of the cats 
had a collar with tags affixed to its neck; none were tatooed. 

(b) Contrary to the act and regulations (9 CFR §§ 3.52 and 3.56), designed to 
assure sanitary housing of animals, rabbits were observed to be improperly 
housed in a structure open to the elements and predators. Filth, debris and ex- 
creta had been allowed to accumulate to such a degree as to make it apparent 
that weekly cleaning of rabbit cages was not taking place. Water was accumu- 
lated on the floor of this area to the point that it came over the inspector’s boot 
tops. 


4. Two days later, August 27, 1974, the investigator returned and ob- 
served substantially the same conditions in continued violation of the 
act and the regulations. 


5. On September 3, 1974, a large dog entered the structure housing 
the rabbits and killed 26 of them. The structure consisted of some wood- 
en 2 x 4’s covered only by black plastic. It had been erected in May of 
1974 to temporarily replace buildings destroyed in a fire. However, on 
September 3, 1974, four (4) months later, it was still in use. 


6. On October 25, 1974, complainant’s investigator accompanied by a 
health technician, returned to respondents’ premises and photographed 
the structure and the cages housing the rabbits. Copies of the photo- 
graphs are in evidence and the conditions depicted are deplorable and 
clearly violative of the act and the regulations. Of 500 rabbits then 
owned by respondent corporation only 40 had as yet been removed to a 
new quonset hut facility. 


7. On February 24, 1977, a licensed veterinarian in the service of the 
Massachusetts General Hospital was asked to examine an approximately 
7 month old dog purchased by the hospital on February 22, 1977, from 
the respondent corporation. She found the dog to have both a string and 
a chain (Cx 4 and Cx 5) embedded in its neck. The veterinarian removed 
them surgically. It was determined that the dog’s neck measured 14 3/4 
inches in diameter whereas the chain measured 14 1/4 inches and the 
string 12 inches in diameter. In the opinion of the veterinarian, they had 
been fastened about the dog’s neck some months earlier when his neck 
was smaller. USDA tags were attached to the string and the chain. The 
one attached to the chain had been issued to the corporate respondent. 
The one attached to the string had been placed on the dog while a puppy 
prior to its purchase by respondents on October 30, 1976. The type chain 
used by respondents was not the choker collar type which consists of 
smooth chain, but instead was a crude form of chain with jagged edges 
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and not the sort that complies with the act and the regulations. The use 
of string as a collar also violates the act and the regulations, and al- 
though the person who placed it on the dog is not before us, respondents 
did not remove it either upon their purchase of the puppy or their fasten- 
ing of the chain. They also failed to inspect the puppy as it grew to as- 
sure that the objects about its neck were sufficiently loose to avoid doing 
it injury. 


CONCLUSION 


Complainant requests that the license of the respondent corporation 
be revoked, that a $1,000 civil penalty be assessed against both re- 
spondents jointly and that they be made subject to a cease and desist 
order. 


It is concluded that the license of the corporate respondent should be 
revoked. The callous indifference shown to the welfare of the animals in 
the licensee’s care conclusively demonstrates its unfitness to possess a 
dealer’s license. 


A $1,000 civil penalty should also be assessed against Ivan N. Likar 
and the corporate respondent which he directs and controls. Although 
evidence of violations additional to those set forth in the findings were 
presented, the findings have been deliberately limited to those which 
Ivan N. Likar by the June 24, 1974, consent order, had specifically as- 
sured he, and any corporation which he controlled, would not commit in 
the future. His disregard of his prior assurances and his commission of 
the very practices he specifically promised to avoid can only be con- 
strued as wilful and calls for the imposition of the recommended civil 
penalty. 


Although the revocation of the corporate license would seemingly ob- 
viate the need for the issuance of a cease and desist order, respondents 
should be made subject to such an order in the event a new license should 
be issued them in the future. In keeping with De Jong Packing Com- 
pany, 36 A.D. 1181, 1221 (1977), a “broad cease and desist order” should 
be issued “where the violations are * * * flagrant and serious” rather 
than “an anemic cease and desist order which would not interfere appre- 
ciably with their future activities.” 
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Respondent Animal Research Center of Massachusetts, Inc., its of- 
ficers, directors, agents, employees, successors and assignors, and re- 
spondent Ivan \N. Likar, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with any business 
as a dealer under the act, collectively or severally, shall cease and desist 
from: violating the provisions of 7 U.S.C. §§ 2131-2156 and the rules, 
regulations and standards promulgated thereunder by the Secretary of 
Agriculture, and in particular shall no longer fail to comply with those 
provisions applicable to dealers that (a) prescribe standards for the 
marking and identification, in a humane manner, of live dogs and cats; 
(b) prescribe humane standards and recordkeeping requirements 
governing the purchase, handling, or sale of animals in commerce; 
(c) prescribe standards governing the humane handling, care, treatment 
and transportation of animals and their housing, feeding, watering, 
sanitation, ventilation, shelter from extremes of weather and tempera- 
tures, and adequate veterinary care. 


The license of respondent Animal Research Center of Massachusetts, 
Inc., as a dealer under the act is hereby revoked. 


Respondents are assessed a civil penalty of $1,000 which shall be pay- 
able by certified check or money order to the Treasurer of the United 
States and shall be forwarded to Thomas N. Bundy, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 2422 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date this Order becomes effective. 


This Order shall become final* and effective thirty five (35) days after 
the date of service thereof upon the respondents, unless there is an ap- 
peal to the Judicial Officer pursuant to7 CFR§ 1.145. 


*The Decision and Order became final and effective July 21, 1978.—Ed. 
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Egg Products Inspection Act 


J. FLEISHMAN & Co., INc. I&G Docket No. 71. Adulterated 
frozen egg products — distribution of — conviction 
for — Receipt of stolen property (beef) — conviction 
for — Fitness to engage in business requiring inspec- 
tion under the Act — wanting — Sanctions — Publi- 
cation of facts 


(No. 18,619) 


In re J. FLEISHMAN & Co., INC. I&G Docket No. 71. Decided April 21, 
1978. 


Adulterated frozen egg products — distribution of — conviction for — Re- 

ceiving stolen property (beef) — conviction for — Fitness to engage in busi- 

ness requiring inspection under the Act — wanting — Sanctions — Publica- 
tion of facts 


Where respondent and its responsibly connected persons have been convicted for violations 
of law as set forth herein, respondent is unfit to engage in business requiring inspec- 
tion under the Act and the regulations issued thereunder. Therefore, the egg prod- 
ucts inspection service rendered respondent and all persons connected with it is 
withdrawn. And approval of respondent’s egg products processing plant is ter- 
minated. The facts and circumstances involved herein shall be published. 


Thomas R. Clark, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding to withdraw egg products inspection services from 
respondent under the Egg Products Inspection Act (21 U.S.C. 1031- 
1056, hereinafter the “Act”), instituted by a Complaint filed on January 
27, 1978, by the Acting Director, Poultry and Dairy Quality Division, 
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Food Safety and Quality Service, United States Department of Agri- 
culture. It is alleged in the Complaint that respondent and persons re- 
sponsibly connected with it, namely Arthur Fleishman and Howard 
Fleishman, have been convicted within the last ten years, in the Federal 
Courts, of more than one misdemeanor of the Food, Drug and Cosmetic 
Act involving the acquiring, handling or distribution of adulterated food 
products, and in the Massachusetts State Courts of more than one felony 
involving fraud or any other act or circumstance indicating a lack of 
integrity needed for the conduct of operations affecting the public 
health and that pursuant to section 18 of the Act (21 U.S.C. 1047) and 
section 59.160 (a) of the regulations thereunder (7 CFR 59.160 (a), effec- 
tive June 27, 1977, 7 CFR Part 59 was redesignated as Part 2859, 42 FR 
32514, June 27, 1977), the alleged convictions constitute grounds for 
the withdrawal from respondent of egg products inspection service 
under the Act. 


A copy of the Complaint was mailed to Arthur Fleishman, president of 
respondent, at its business address, 38 New Heath Street, Boston, 
Massachusetts, by certified mail on February 9, 1978. The complaint 
was received and accepted for respondent by L. Griffith on February 15, 
1978. The time for filing an answer having run, pursuant to section 
1.136 of the Rules of Practice (designated as 7 CFR 1.136, 42 FR 744, 


January 4, 1977), and upon motion of the complainant for the issuance 
of a default Order, this Decision and Order is issued without further 
investigation or hearing, pursuant to section 1.139 of the Rules of Prac- 
tice (7 CFR 1.139, 42 FR 745, January 4, 1977). 


FINDINGS OF FACT 


1. Respondent, J. Fleishman & Co., Inc., a Massachusetts corporation 
whose address is 38 New Heath Street, Boston, Massachusetts, is a per- 
son within the provisions of section 59.5 of the regulations. Arthur 
Fleishman, is the president of respondent corporation, and Howard 
Fleishman is the vice-president of respondent corporation. 


2. Pursuant to the applicable provisions in the regulations (7 CFR 
59.140-.155), respondent applied for egg products inspection service 
with the United States Department of Agriculture, and was thereafter 
designated as official egg products processing plant No. 1529. Egg 
products inspection service at respondent’s official plant was in- 
augurated on March 27, 1973. 


3. On January 29, 1968, respondent, J. Fleishman & Co., Inc., on a 
plea of guilty, was convicted in the United States District Court for the 
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District of Massachusetts, Criminal Docket No. 67-308-W, of four mis- 
demeanor violations of section 331 of the Food, Drug and Cosmetic Act 
(21 U.S.C. 331), which violations involved the distribution of adul- 
terated frozen egg products. 


4, On January 29, 1968, Arthur Fleishman, upon a plea of guilty, was 
convicted in the United States District Court for the District of Massa- 
chusetts, Criminal Docket No. 67-308-W, of four misdemeanor viola- 
tions of section 331 of the Food, Drug and Cosmetic Act (21 U.S.C. 331), 
which violations involved the distribution of adulterated frozen egg 
products. 


5. On January 29, 1968, Howard Fleishman, upon a plea of guilty, 
was convicted in the United States District Court for the District of 
Massachusetts, Criminal Docket No. 67-308-W, of four misdemeanor 
violations of section 331 of the Food, Drug and Cosmetic Act (21 U.S.C. 
331), which violations involved the distribution of adulterated frozen 
egg products. 


6. On June 16, 1977, Howard Fleishman, upon a plea of guilty, was 
convicted on appeal to the Suffolk Superior Court in the State of Massa- 
chusetts, Criminal Docket No. 098-40, of one felony count involving the 
receiving of stolen property, namely, approximately 40,000 pounds of 


stolen beef, on or about February 20, 1977, in violation of the Massachu- 
setts General Laws, Chapter 266, Section 60. 


7. On October 11, 1977, Arthur Fleishman, was convicted after a trial 
by jury in the Suffolk Superior Court in the State of Massachusetts, 
Criminal Dockets Nos. 011393 through 011395, of one felony violation 
of larceny over $100, in violation of Massachusetts General Laws, Chap- 
ter 266, Section 30, arising from the theft of electric current from the 
Boston Edison Company in the approximate value of $20,000 during the 
period of time from on or about July 8, 1974 through February 10, 1977, 
and two misdemeanor violations of intentional injury to an electric 
meter, in violation of Massachusetts General Laws, Chapter 164, Sec- 
tion 127, arising from the tampering with an electric meter on or about 
August 26, 1976 and February 10, 1977, at the business premises of J. 
Fleishman & Co., Inc. 


8. On October 11, 1977, Howard Fleishman, was convicted after a 
trial by jury in the Suffolk Superior Court in the State of Massachusetts, 
Criminal Docket Nos. 011396 through 011398, of one felony violation of 
larceny over $100, in violation of Massachusetts General Laws, Chapter 
266, Section 30, arising from the theft of electric current from the 
Boston Edison Company in the approximate value of $20,000, during 
the period of time from on or about July 8, 1974 through February 10, 
1977, and two misdemeanor violations of intentional injury to an elec- 
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tric meter, in violation of Massachusetts General Laws, Chapter 164, 
Section 127, arising from the tampering with an electric meter on or 
about August 26, 1976 and February 10, 1977, at the business premises 
of J. Fleishman & Co., Inc. 


9. Respondent suspended its egg products processing operations on or 
about the month of July, 1977. 


CONCLUSIONS 


The convictions of respondent and persons responsibly connected with 
it, as set forth in Findings of Fact Nos. 3 through 8, demonstrate that re- 
spondent, is unfit to engage in any business requiring inspection under 
the Act or regulations thereunder. Accordingly, pursuant to the author- 
ity in section 1047 of the Act (21 U.S.C. 1047) and section 59.160 (a) of 
the regulations thereunder (7 CFR 59.160 (a) ), the Order below is is- 
sued. 


Egg products inspection service rendered by the Poultry and Dairy 
Quality Division, Food Safety and Quality Service, under the Egg Prod- 
ucts Inspection Act (21 U.S.C. 1031-1056) is hereby indefinitely with- 
drawn from respondent, J. Fleishman & Co., Inc., its officers, agents, 
employees, successors, assigns and all persons in concert or participation 
with it. Pursuant to 7 CFR 59.160 (f) (2), respondent’s official egg 
products processing plant approval shall become terminated. 


The facts and circumstances as set forth herein shall be published. 


This order shall become final* and effective without further proceed- 
ings 35 days after service hereof. 


Copies hereof shall be served upon the parties. 


“The Decision and order became final July 12, 1978.—Ed. 





LIST OF DECISIONS REPORTED 
AUGUST 1978 
AGRICULTURE DECISIONS 
Federal Meat Inspection Act 


CHARLES MILLER & Co., et al. FMIA Docket No. 25. Dismissal 
— on motion of complainant 


PaciFic Coast MEat AsSOcIATION, INc. FMIA Docket No. 33. 
Dismissal — on motion of complainant 


SALSBURG'S QUALITY MEats, Inc. FMIA Docket No. 32. Con- 
tinuation of sanction 





(No. 18,620) 


In re SALSBURG’S QUALITY MEATS, INC. FMIA Docket No. 32. Decided 
June 23, 1978. 


Continuation of sanction 


Gregory Cooper, for complainant. 
Labron K. Shuman, Philadelphia, PA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted on August 30, 1977, by the filing of a 
letter-complaint pursuant to the Federal Meat Inspection Regulations (9 
CFR §§ 335.20 and 335.21), in which the Administrator of the Food 
Safety and Quality Service gave respondent written confirmation that 
the assignment of inspectors to respondent’s establishment was totally 
suspended, and offered respondent an opportunity to request a hearing 
on the merits or validity of the suspension action. 


By its answer, filed on September 23, 1977, respondent stated: 


ae 


* a hearing on the matter is not necessary. Salsburg’s Quality Meats, Inc. 
has withdrawn from the program. Furthermore, Salsburg’s Quality Meats, Inc., 
questions the validity of the entire program and hence, has no desire to partici- 
pate in the meat industry on a basis that requires Federal inspection.” 


Under these circumstances the scheduling of a hearing as complainant 
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requested in its motion of April 19, 1978, appears unnecessary. 


Unless good reason to the contrary is shown by either party within 20 
days after service upon it of this tentative decision, the following order 
shall become final* and effective without further proceeding 35 days 
after the date of its service upon the respondent, subject to the right of 
either party to file an appeal to the Judicial Officer pursuant to 7 CFR 
§ 1.145 of the Rules of Practice: 


ORDERED that the withdrawal of inspection services from respond- 
ent’s establishment shall continue indefinitely and until further order of 
the Secretary. 


DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,621) 

In re CHARLES MILLER & CoO., et al. FMIA Docket No. 25. In order issued 
July 10, 1978, by John A. Campbell, Administrative Law Judge. 
(No. 18,622) 

In re PACIFIC COAST MEAT ASSOCIATION, INC. et al. FMIA Docket No. 33. 


In order issued July 11, 1978, by Victor W. Palmer, Administrative 
Law Judge. 


*The Decision and Order became final and effective August 3, 1978.—Ed. 
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AUGUST 1978 
AGRICULTURE DECISIONS 
Horse Protection Act 
BEECH, STEVE and BILLy Gray. HPA Docket Nos. 42 and 48. 


Interim order — permitting further briefs and re- 
manding case for further consideration 





(No. 18,623) 


In re STEVE BEECH and BILLY GRAY. HPA Dockets No. 42 and 48. De- 
cided March 17, 1978. 


Interim Order 


John G. Liebert, Administrative Law Judge, 
Gregory Cooper and Edward Ruckert, for complainant. 
Knox Bingham, Lewisburg, TN, for respondent Beech. 
Dan P. Whitaker, Lewisburg, TN, for respondent Gray. 


Decision by Donald A. Campbell, Judicial Officer. 


Judge Liebert found that Ebony’s Crushed Velvet was sored on 
November 12, 1974, because the length of her toe did not exceed the 
height of her heel by 1 inch or more. It is provided in the regulations (9 
CFR 11.1(t) (2) ): 


(2) A horse shall be considered sored if, as a result of the use of pads on the 
front feet or other artificial devices or means, the length of the toe does not ex- 
ceed the height of the heel by 1 inch or more when measured from the ground to 
the hair line. 


I tentatively plan to reverse the Initial Decision as to this issue since I 
find no evidence in the record that the failure to meet the heel-toe stand- 
ard resulted from the use of pads or other artificial devices or means. To 
be sure, the record shows that Ebony’s Crushed Velvet had pads on her 
front feet. But I find no evidence to even suggest that these pads caused 
the failure to meet that standard. Dr. Fox admitted that “we don’t mea- 
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sure” the padding (Tr. 61). ' There is no evidence that the padding raised 
the heel more than the toe. Without such evidence, there can be no find- 
ing that the failure to meet the heel-toe standard resulted from the 
padding. 


The undisputed evidence shows that the horse was clubfooted, i.e., it 
had a condition where the toe did not grow and “it just happened to be 
that that natural condition was less than one inch in difference”(Tr. 124; 
see, also, Tr. 60, 115, 168-169, 182-186, 210). The undisputed evidence 
also shows that the padding was added to preserve the natural angle of 
the foot and not to raise the heel above its natural angle. For example, 
Dr. Owen testified (Tr. 198; see, also, Tr. 115, 119-120, 123-126, 168- 
171, 182-186, 193-194, 211-212): 


Q. So in other words, what we've got there is a picture of the horse with the 
weight on the foot? ; 


A. That’s her foot. 


. Her foot, but her foot without any padding and without any building up of 
the heel? 


. That’s right, but you maintain that same angulation by using an equal 
amount of padding. In other words, you have a parallel pad that goes under- 
neath that. ? 


In short, I find nothing in the record to support a finding or conclusion 
that the failure of the horse’s toe to exceed the height of her heel by 1 
inch or more was “as a result of the use of pads on the front feet or other 
artificial devices or means.” (And no such finding or conclusion was 
made by Judge Liebert). 


Although the remand to Judge Liebert does not include this point, 
complainant may file a brief on this point for my later use within 15 
days after service of this Order, and respondents may, if they feel it de- 
sirable, file a reply within 15 days after service of complainant’s brief. * 


* Judge Liebert stated that the padding “did not enter into his measurements which were 
conducted from the bottom of the hoof” (Gray Initial Decision, p. 9). However, I assume 
that the padding necessarily was included in the 5 inches of heel and 5-1/8 and 5-1/4 inches 
of toe measurements, and that Dr. Fox meant that they did not separately measure the 
padding to determine what portion of the total measurements resulted from the padding. 


* Tassume that a parallel pad would add at least, if not more, length to the toe than height 
to the heel (since the toe slants more than the heel), which would aid in meeting the heel-toe 
standard, or at least not cause a horse to fail to meet the standard. 


* The briefs may also discuss the proper method of taking the measurements, i.e., on the 
ground so as to exclude a caulk (Dr. Cowart’s method), or on a board so as to include a caulk 
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The briefs filed for my later use may also discuss the interpretation of 
9 CFR 11.2(d), which then stated: 


(d) Substances such as, but not limited to, greases, dyes, stains, or polishes 
shall not be used on the extremities, above the hoof but below the fetlock, of 
any horse while being shown or exhibited at any horse show or exhibition, un- 
less the exhibitor furnishes to the Veterinary Services representative, upon his 
request, a certification from a veterinarian that such substance was applied for 
beneficial therapeutic purposes and its presence during such showing or exhibi- 
tion was required for such purposes (emphasis supplied). 


Specifically, are the emphasized words a separate requirement, in 
addition to the veterinarian’s certificate, or are they part of what should 
be included in the veterinarian’s certificate? If the underscored words 
are not a separate requirement, and if a satisfactory veterinarian’s cer- 
tificate were produced falsely stating that a substance was for thera- 
peutic purposes, would there be a violation if the respondent knew that 
the substance was for prophylactic, rather than therapeutic, purposes? 
Does the Department now concede (by presently permitting lubricants 
above the hoof consisting of glycerine, petrolatum, and mineral oil (see 
40 F.R. 36553) ) that the lubricant used by respondents (see the Exhibit 
attached to respondents’ answers) would not have served “as an adhesive 
to foreign material” or tended to become “abrasive in nature” (see 37 
F.R. 2426) any more than the lubricants now allowed? 


Before reaching these issues, however, I am remanding the proceeding 
to Judge Liebert to reconsider whether Papa Joe K was sored using the 
customary preponderance of evidence standard of proof. 


Judge Liebert apparently believed that the standard of proof was simi- 
lar to that in a criminal proceeding. Specifically, he stated (Gray Initial 
Decision, p. 19): 


We conclude, on the basis of all the facts that it has not been conclusively 
shown that Papa Joe K was sored on November 13, 1974, as charged. We think 
that reasonably conclusive proof of soring based upon a preponderance of the 
credible evidence is needed to impose a sanction under the Act. It is not evident 
from the facts presented (emphasis supplied). 


(Dr. Fox’s method), and whether the heel measurement should be taken at the center of the 
heel (apparently Dr. Fox’s method, see Tr. 41-42), or from the “back corner on the side” (Dr. 
Cowart’s method, see Tr. 98). Complainant argues that there could not have been a caulk 
because Dr. Fox and Dr. Cowart obtained the same heel measurement. But since the back 
of the horse’s hoof is concave, if Dr. Fox measured the heel at the center, he could have 
measured 5 inches, including a 1/2 inch caulk; and if Dr. Cowart measured on the side (1/2 
inch higher on the concave heel), he could have measured 5 inches, excluding a 1/2 inch 
caulk. 
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However, I believe that “the appropriate burden of proof should * * * 

be the one generally imposed in civil cases and administrative proceed- 

ings—the duty of prevailing by a mere preponderance of the evidence.” 
‘oodby v. Immigration Service, 385 U.S. 276, 285. 


In United States v. Regan, 232 U.S. 37, 47-48, involving a suit to re- 
cover a civil penalty of $1,000, the Court held: 


And while in a strictly criminal prosecution the jury may not return a verdict 
against the defendant unless the evidence establishes his guilt beyond a rea- 
sonable doubt, in civil actions it is the duty of the jury to resolve the issues of 
fact according to a reasonable preponderance of the evidence, and this although 
they may involve a penalized or criminal act. 


Wigmore declares categorically that the standard of review applicable 
in criminal cases does not apply in proceedings for the recovery of a stat- 
utory penalty. Specifically, Wigmore states (Wigmore, Evidence (3rd ed. 
1940), § 2498, pp. 327-328): 


But the chief topic of controversy has been whether in certain civil cases the 
measure of persuasion for criminal cases should be applied. Policy suggests that 
the latter test should be strictly confined to its original field, and that there 
ought to be no attempt to employ it in any civil case. Nevertheless, the effort 
has been made (though usually without success) to introduce it in certain sorts 
of civil cases where an analogy seems to obtain: 


(1) It is sometimes said that, in general, wherever in a civil case a criminal 
act is charged as a part of the case, the rule for criminal cases should apply; but 
this has been generally repudiated. 


(2) Nor is such a doctrine better established for individual kinds of cases. It 
does not apply to an action for a statutory penalty (footnotes omitted); 


Although where individuals stand to suffer very serious liabilities as a 
consequence of administrative action, a greater degree of proof than the 
familiar preponderance of the evidence standard may be imposed (see, 
e.g., Woodby v. Immigration Service, 385 U.S. 276, 285-286; Jaffe, 
“Burden of Proof and Scope of Review,” 79 Harv. L. Rev. 914, 919-920 
(1966) ), the Horse Protection Act does not provide for civil penalties 
sufficiently severe to warrant the imposition of a higher standard of 
proof than “by a mere preponderance of the evidence.” Many, if not 
most, of the respondents in administrative proceedings under this Act 
are affluent. But in any event, the Horse Protection Act is remedial 
legislation designed to prevent cruel and inhumane treatment to 
animals. Since violations can ordinarily only be proven by expert opinion 
evidence (see In re A.S. Holcomb, 35 Agr Dec 1165, 1167 (1976) ), to re- 
quire a greater standard of proof than the familiar preponderance of the 
evidence standard used in civil cases would largely defeat the remedial 
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purposes of this legislation. 


In view of the heavy workload in the Office of Administrative Law 
Judges, and in order possibly to save Judge Liebert’s time, I should state 
that after carefully reviewing the record in this case, I believe that the 
issue as to whether Papa Joe K was sored by chemical or mechanical 
means should be decided by Judge Liebert, since he had the advantage of 
seeing and hearing the witnesses testify. In other words, on the basis of 
this record, I would support his decision as to the facts whether he found 
for complainant or for respondent, so long as he applies the proper 
standard of proof. Accordingly, if Judge Liebert would reach the same 
conclusion applying the “mere preponderance of the evidence” standard, 
as used in civil cases, a single sentence to that effect is all that is re- 
quired. If, however, he would have decided the issue in favor of com- 
plainant by applying the “mere preponderance of the evidence” stand- 
ard, Judge Liebert should rewrite his findings. 


Upon the filing of Judge Liebert’s decision, the case will be auto- 
matically returned to the Judicial Officer for final decision. If Judge 
Liebert decides that Papa Joe K was sored, under the preponderance of 
the evidence standard of proof, no further appeal or brief by respondent 
Gray will be necessary. The appeal previously filed will be regarded as 
embracing this additional issue, on the basis of the arguments previously 
made. If, however, respondent Gray desires to file an additional brief 
limited to the issue of Judge Liebert’s reconsidered decision, it may be 
filed within 30 days after service of Judge Liebert’s decision, provided, 
however, that notice must be given to the Judicial Officer within 10 
days after such service that a further brief will be filed. 


Since these cases are already quite old, the reconsideration should be 
expedited insofar as practicable. 


The Gray proceeding is remanded to the Administrative Law Judge 
for further consideration in light of the matters set forth above. This 
proceeding should be expedited insofar as practicable. 





LIST OF DECISIONS REPORTED 
AUGUST 1978 
AGRICULTURE DECISIONS 
Packers and Stockyards Act, 1921 


BENEVIDEZ, IVAN v. WoopRING LAND & Livestock Co. and 
Dwayne Luce. P&S Docket No. 5573. Dismissal — 
settlement between parties 


Brooks, Mrs. Jog W. v. C. A. Rees, d/b/a Bic SPRING 
LIVESTOCK AUCTION. P&S Docket No. 5288. Dismissal 
Order — Insufficiency of evidence 


CENTRAL ARKANSAS AUCTION SALE, INc., ET AL. P&S Dock- 
ets No. 5249, 5250, 5251, and 5252, respectively. 
Termination of stay on rate order 


CORDELE LIVESTOCK Co. and FRED KIGHT. P&S Docket No. 
5099. Termination of stay 


DINGER, WILLARD C. P&S Docket No. 5562. Consent order — 
Sanction 


EASTER, CONRAD C. P&S Docket No. 5570. Consent Order — 
Sanction 


GenTRY Livestock, Inc. P&S Docket No. 5519. Supplemen- 
tal order terminating suspension 


Gites Lowery StTockyaArpDs, Inc. P&S Docket No. 4782. 
Termination of stay on rate order 


LAMBERT, BILL v. DONALD Moran, d/b/a DON Moran 
LIVESTOCK, DENNIS DEGROOT, AND LAVOY ORNER. 
P&S Docket No. 5504. Burden of proof against De- 
Groot, Orner, and Moran not sustained — Service of 
complaint on alleged seller Olson — inability to effec- 
tuate — Dismissal 


Livestock MARKETERS, Inc. and FAuLK AND BATTEN 
Livestock CoMPANY, INc. P&S Docket No. 5141. 
Termination of stay 


LOWER, CLARENCE R. P&S Docket No. 5583. Consent order 
— Sanction 


MCcANINCH, THEODORE C., JR., and JAMES REED. P&S Docket 
No. 5153. Dismissal — on motion of complainant 


Myers, HowarD R. P&S Docket No. 5218. Supplemental 
order terminating suspension 


MIpwEsT LIVESTOCK COMMISSION ComPANY, INc. P&S Docket 
No. 5531. Consent order — Sanction 
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Norwich VEAL AND Beer, INc., WALTER I. ByrpD and 
SHIRLEY P. Byrp. P&S Docket No. 5444. Bonding re- 
quirements — failure to comly with — Repeated vio- 
lations — failure to pay when due — Trust funds — 
dissipation and misuse of 


Remanded — for further proceedings. ..................... 1209/1210 


SAND MounraAIN LIVESTOCK MARKET. P&S Docket No. 5554. 
Supplemental order terminating suspension..................... 1210 


Serv-U Meat Packinc Company. P&S Docket No. 5553. 
Dismissal on motion of complainant................0.00ceeeeee 1209 


STEVENS Meat Co., Inc. P&S Docket No. 5585. Consent 


THREE-RIVERS LAND AND CATTLE Co. and ARNOLD N. 
FAIRBANK. P&S Docket No. 5533. Supplemental 
order termination suspension. 


Correction 


WASSENAAR, ROBERT and LAURENCE WIELENGA. P&S Docket 
No. 5360. Consent order 


WESTERN Pork PACKERS, INC., a Massachusetts Corporation, 
and WESTERN PorK PAcKERS, INC. a New York 
corporation v. FARMLAND ENTERPRISES, INC. and 
FRANK R. WEsT. P&S Docket No. 4793. Dismissal — 
complainants in bankrupcy 1209 





(No. 18,624) 


In re CLARENCE R. LOWER. P&S Docket No. 5583. Decided August 7, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 20 days. 


Joanne I. Schwartz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq. (1976) ) by 
a complaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the re- 
spondent, Clarence R. Lower, willfully violated the Act and the regula- 
tions issued thereunder (9 CFR § 201.1 et seg. (1977) ). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (42 FR 745 (1977) ) (to be codified in 7 
CFR 1.138). 


The respondent admits the jurisdictional allegations of paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


(1) Clarence R. Lower, hereinafter referred to as the respondent is an 
individual whose address is R.R. #1, Leaf River, Illinois 61047. 


(2) Respondent is, and at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Clarence R. Lower, shall cease and desist from failing to 
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pay, when due, the full purchase price of livestock purchased in com- 
merce, in conformity with section 201.43(b) of the regulations (9 CFR 
§ 201.43(b) (1977) ). 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act including: (1) a general ledger of accounts showing as- 
sets, liabilities, income, expenses and net worth; and (2) a journal show- 
ing cash receipts and disbursements. 


Respondent is suspended as a registrant for a period of 20 days and 
thereafter until he demonstrates that he is no longer insolvent. When re- 
spondent demonstrates that he is no longer insolvent, a supplemental 
order will be issued in this proceeding terminating this suspension, after 
the expiration of the 20 day period. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,625) 


MRS. JOE W. BROOKS v. C. A. REES, d/b/a BIG SPRING LIVESTOCK 
AUCTION. P&S Docket No. 5288. Decided August 9, 1978. 


Order of dismissal — insufficiency of evidence 
Where complainant failed to file evidence in support of her complaint after opportunity to 
do so, the complaint is dismissed. 


John J. Casey, Presiding Officer. 
Complainant pro se. 
T. L. Thompson, Colorado City, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). In a letter dated January 9, 
1976 and a formal complaint filed on February 6, 1976, complainant al- 
leged that: on January 7, 1976 she consigned three calves to respondnet 
for sale; after they were consigned but before they were sold, respondent 
told her that he had overpaid her by $42 on another transaction, and 
that he planned to withhold that $42 from the proceeds of sale of the 
calves consigned on January 7, 1976, and she “agreed that if the papers 
showed an over payment I would abide by that;” the calves were sold at 
auction and the auctioneer announced $25.25 as the price at which they 
were sold, but the scale ticket showed $15.25 instead. Complainant fur- 
ther alleged that she promptly thereafter notified respondent that she 
would not consent to sale of her animals at the $15.25 price. 


Complainant demanded return of her animals. The Act does not au- 
thorize us to make a reparation order other than for the payment of 
money and, upon being informed of this, complainant amended her com- 
plaint to claim $500 damages. 


Copies of the formal complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in thie proceeding pursuant to the Rules of Practice (9 CFR 
202.40) were served on respondent on March 22, 1976. A copy of the 


investigation report was served on complainant on the same day. 


Respondent timely filed an answer alleging in substance that the with- 
holding of the $42 was rightful, and that the complainant had been 
given an adequate opportunity to “pass out” her animals and did not 
timely act to do so. 


The proceeding was handled under the “shortened” procedure pro- 
vided for the Rules of Practice (9 CFR 202.17, 202.53), because neither 
party requested an oral hearing. 


Complainant filed no evidence under the “shortened” procedure al- 
though she was given adequate opportunity to do so. She did not file 
even her own affidavit stating the facts. The presiding officer sent her a 
letter attempting to explain the procedure since it appeared that she did 
not understand it, and granting her additional time to file evidence. The 
letter was returned after being torn in four pieces. 


Respondent filed an affidavit under the “shortened” procedure. 


Respondent’s affidavit, and copies of the accounts of sale and scale 
tickets involved, constitute all the evidence we have in the case. The file 
also contains letters, but they are not evidence because they are not sup- 
ported by oath or otherwise verified. 
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For finding respondent to have violated the Act in the transaction in 
dispute, and ordering him to pay reparation to complainant, the evi- 
dence in the record is not sufficient. 


It is noteworthy that copies of the account of sale and the scale tickets, 
for the sales of three animals consigned by complainant on January 7, 
1976, do not show the three animals to have been sold at $15.25, but 
show that one was sold at that price and the other two were sold at two 
different prices, $20.75 and $23.75, per cwt. 


This order is the same as an order by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR section 2.35, 42 FR 
4395, as authorized by the Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 
ed., Appendix page 764). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR sections 
202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


The complaint is hereby dismissed. 


Copies of this order shall be served on the parties. 


(No. 18,626) 


BILL LAMBERT v. DONALD MORAN, d/b/a DON MORAN LIVESTOCK, DENNIS 
DeGROOT, and LAVOY ORNER. P&S Docket No. 5504. Decided 
August 9, 1978. 


Burden of proof — failure to sustain — Dismissal of complaint 


Where Olson, the alleged seller of the animals in issue, could not be served with the com- 
plaint and where complainant failed to sustain his burden of proof with respect to 
allegations against the respondents DeGroot, Orner, and Moran, the complaint is 
dismissed. 


Michael A. Sanders, Presiding Officer. 
Keith Ferguson, Fort Dodge, IA, for complainant. 
Errol D. Taylor, St. Joseph, MO, for respondent Moran. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). In a formal complaint filed Feb- 
ruary 6, 1976, naming Moran, DeGroot, Orner, and one Al Olson as re- 
spondents, complainant alleged in substance that, in early November of 
1975, he contacted Olson by telephone in response to a newspaper adver- 
tisement and agreed to buy a truckload of heifer calves, that on Novem- 
ber 12, 1975, DeGroot delivered to his farm 95 such calves, that at 
DeGroot’s instructions he issued a check for $14,236.60 payable to “Don 
Moran Livestock,” that DeGroot exchanged that check at the bank on 
which it was drawn for a cashier’s check in the same amount payable to 
the same payee, and that the cashier’s check was later returned to that 
bank having been endorsed by Orner. Complainant also alleged in sub- 
stance that some of the calves had been sick before being shipped, for 
which he claimed reparation of a total of $5,400. 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards Administraticn of this Department and 
filed in this proceeding pursuant to the Rules of Practice (9 CFR 202.40) 
were served on respondent DeGroot on April 30, 1977, on respondent 
Orner on May 5, 1977, and on respondent Moran on May 2, 1977. Serv- 
ice could not be made on Olson. A copy of the investigation report was 
served on complainant on May 2, 1977. 


Respondent Moran timely filed an answer denying liability and re- 
questing an oral hearing. 


At the respective times of service of the copies of the complaint and 
the investigation report, respondents DeGroot and Orner were each noti- 
fied that an answer thereto should be filed within 20 days after such 
service and that failure to file an answer would be deemed an admission 
of the allegations contained in the complaint, and that the case file 
would be forwarded to the Office of the Secretary for the issuance of a 
default order without oral hearing, as provided in the Rules of Practice 
at 9 CFR 202.41 (d). No answer was filed by either DeGroot or Orner. 


An oral hearing was held in St. Joseph, Missouri, on February 10, 
1978, before Michael A. Sanders of the Office of the General Counsel of 
the Department. Complainant was represented by Keith Ferguson, Esq., 
Fort Dodge, Iowa. Respondent Moran was represented by Errol D. Tay- 
lor, Esq., St. Joseph, Missouri. Respondents DeGroot and Orner did not 
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appear. Complainant Lambert and respondent Moran testified. 


With respect to respondents DeGroot and Orner, their failure to file an 
answer within the specified time limit is deemed an admission of the 
allegations of the complaint (9 CFR 202.41 (c) and (d) ). However, the 
allegations which those respondents are deemed to have admitted to not 
show that either of them did any action in violation of the Act. DeGroot 
was only alleged to have acted in this matter as a truck driver, and to 
have received a check and exchanged it for a cashier’s check, which is not 
in the record. Orner was only alleged to have endorsed that cashier’s 
check. 


With respect to Olson, who was alleged to have sold sick animals to 
complainant, he could not be served, as previously stated. 


With respect to respondent Moran, so far as the record shows, com- 
plainant’s only reason to believe that he was involved in the transaction 
was that DeGroot told him to make his check payable to “Don Moran 
Livestock.” 


Moran testified at the hearing that respondent Orner had in the past 
been an agent of his to sell cattle in Nebraska but that that arrangement 
had ended in September of 1975 when he elected not to renew a license 
which he had previously obtained from the State of Nebraska to deal in 
livestock in that State. Moran also testified that Olson had worked with 
Orner from time to time in the past. 


We must conclude that we are without sufficient basis to order re- 
spondents Moran, DeGroot, and Orner to pay reparation to complainant 
in this proceeding. 


A complainant always has the burden of proof in such a proceeding. 
See Riechers v. Farrar, 36 A.D. 356 (1977), and Agri-Link v. J. D. 
Shultz, 35 A.D. 557 (1976). 


This order is the same as an order by the Secretary of Agriculture, 
being issued pursuant to delegated authority, 7 CFR 2.35, 42 F.R. 4395, 
as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. 
See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., Appen- 
dix p. 764). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR 202.57 and 
202.21. 


On complainant’s right to judicial review hereof, see United States v. 
ICC, 337 U.S. 426. 


The complaint herein is hereby dismissed. 
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Copies hereof shall be served on the parties. 


(No. 18,627) 


In re CONRAD C. EASTER. P&S Docket No. 5570. Decided August 11, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder in fail- 
ing to comply with the bonding requirements under the Act. Respondent is sus- 
pended as a registrant under the Act until he complies fully with the bonding re- 
quirements thereof. 


William R. Young, Jr., for complainant. 
John C. W. Gardner, Mount Airy, NC, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agri- 
culture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable tc this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in thie matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Conrad C. Easter, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Ararat, North 
Carolina, and whose mailing address is Rt. #1, Box #23, Ararat, North 
Carolina 27007. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account. 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements of the Act and the regulations. 
When respondent has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,628) 


In re ROBERT WASSENAAR and LAURENCE WIELENGA. P&S Docket No. 
5360. Decided August 11, 1978. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a dealer there- 
under in failing to comply with the bonding requirements of the Act. Respondents 
are ordered to cease and desist from said violation. 


Eric Paul, for complainant. 
Roger W. Evans, Sioux City, IA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 


of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert Wassenaar and Laurence Wielenga, herein referred to as 
the respondents, are partners d/b/a Northwest Calf Farm, with their 
principal place of business located at Orange City, Iowa 51041. 


2. Respondents at all times material herein were engaged in the busi- 
ness of buying and selling livestock in commerce for their own account. 


3. Respondent Robert Wassenaar is registered with the Secretary of 
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Agriculture as a dealer to buy and sell livestock in commerce. 


4. Respondents were registered as dealers in their partnership name 
on July 6, 1977. 


5. Respondents filed a trust fund agreement effective June 17, 1977, 
that fully complies with the bonding regulations under the Packers and 
Stockyards Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondents, individually and as partners with each other or with 
other persons, shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the regula- 
tions without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 


Copies of this decision shall be served upon the parties. 


(No. 18,629) 


In re MIDWEST LIVESTOCK COMMISSION COMPANY, INC. P&S Docket No. 
5531. Decided July 12, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a market agency and dealer 
thereunder as found herein. Respondent is suspended as a registrant under the Act 
until it is no longer insolvent and the deficit in its custodial account is eliminated. 
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Joanne I. Schwartz, for complainant. 
John J. Battershell, McCook, NB, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C., Section 181 et seq. 
(1970) by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, alleg- 
ing that the respondent, Midwest Livestock Commission, Inc., willfully 
violated the Act and the regulations issued thereunder (9 C.F.R., Section 
201.1 et seg. (1977) ). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(42 Fed. Reg. 745 (1977) ) (to be codified in 7 C.F.R., Section 1.138). 


The respondent admits the jurisdictional allegations in Paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1, Midwest Livestock Commission Company, Inc., hereinafter re- 
ferred to as the respondent, is a Corporation with its principal place of 
business located at North Highway #83, McCook, Nebraska 69001. 


2. Respondent is, and at all times material herein was: 


a) Engaged in the business of conducting and operating the Mid- 
west Livestock Commission Company, Inc. stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and, 


c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Midwest Livestock Commission Company, Inc., shall 
cease and desist from: 


1. Operating as a market agency or dealer in commerce while its cur- 
rent liabilities exceed its current assets. 


2. Failing to maintain its Custodial Account for Shippers’ Proceeds in 
conformity with the provisions of Section 201.42 of the regulations (9 
C.F.R., Section 201.42 (1977) ); and 


3. Issuing accounts of sale which fail to show the true and correct 
names of the Buyers of consigned livestock. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a 
market agency and dealer subject to the Act including: (1) general 
ledger; (2) a cash receipts journal for dealer operations; (3) a purchase 
and sales journal for dealer operations; (4) a purchase and sales journal 
for market support transactions; (5) a complete record of all checks is- 
sued; and (6) monthly reconcilations of all bank accounts. 


Respondent is suspended as a registrant under the Act until it demon- 
strates that it is no longer insolvent and that the deficit in its Custodial 
Account for Shippers’ Proceeds has been eliminated. When respondent 
demonstrates that it is no longer insolvent and that the deficit in its Cus- 
todial Account for Shippers’ Proceeds has been eliminated, a supplemen- 
tal order will be issued in this proceeding terminating this suspension. 


The provisions of this Order shall become effective on the Sixth (6th) 
day after service of this Order on the respondent. 


Copies of this decision shall be served upon the Parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 37 A.D. 1200 


(No. 18,630) 
In re WILLARD C, DINGER. P&S Docket No. 5562. Decided July 13, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency and dealer 
thereunder, in the issuance of insufficient funds checks in purported payment for 
livestock. Respondent is ordered to cease and desist from the violations and re- 
spondent is suspended as a registrant under the Act for 90 days. 


Jane Campana, for complainant. 
John Woodcock, Hallidaysburg, PA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdiction allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Willard C. Dinger, hereinafter referred to as the respondent, is an 
individual d/b/a Showalter’s Livestock Exchange, whose mailing address 
is R.D. #2, Duncansville, Pennsylvania 16635. 


2. Respondent, at all times material herein, was: 


(a) Engaged in the business of conducting and operating the 
Showalter’s Livestock Exchange stockyard, Duncansville, Pennsylvania, 
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a stockyard posted under and subject to the provisions of the Act, here- 
inafter referred to as the stockyard; 


(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock in commerce for 
his own account; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce, and as a dealer to buy and sell livestock 
in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, in connection with his operations under the Act, shall 
cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks or drafts when 
presented for payment; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for a period of 
ninety (90) days. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef-. 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,631) 


In re NORWICH VEAL AND BEEF, INC., a corporation, WALTER L. BYRD, 
and SHIRLEY P. BYRD, individuals. P&S Docket No. 5444. Decided 
July 18, 1978. 


Bonding requirements — failure to comply with — Repeated violations — 
failure to pay when due — Trust funds — dissipation and misuse of 


Where respondents violated the Act and the regulations in connection with their opera- 
tions as a packer thereunder as found herein, respondents are ordered to cease and 
desist from said violations. 


Rodney J. Streff and Jane Campana, for complainant. 
Michael A. Jacobs, Stamford, NY, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). A Deci- 
sion Following Remand was filed on May 26, 1978, by Administrative 
Law Judge Victor W. Palmer. An appeal to the Judicial Officer was filed 
by complainant on July 7, 1978. The Judicial Officer has final adminis- 
trative authority to decide the Department’s cases subject to the Admin- 
istrative Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ! 


After careful consideration of the entire record, the Decision Follow- 
ing Remand, attached hereto, is adopted as the final Decision in this pro- 
ceeding. The Order shall be effective as to each respondent on the day 
after service of the Order on such respondent. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


On consideration of an appeal from the initial decision of March 1, 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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1978, the Judicial Officer has ruled that the respondent packer was not 
exempt from the bonding and trust requirements under the Packers and 
Stockyards Act, 1921, as amended, and on May 9, 1978, remanded the 
proceedings for further consideration in light of that ruling. 


FINDINGS OF FACT 


1. (a) Norwich Veal and Beef, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation organized and existing under the 
laws of the state of New York and has its principal place of business lo- 
cated at Norwich, New York. 


(b) Respondent, is and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 
(2) Engaged in the business of buying livestock in commerce 


for purposes of slaughter from September 27, 1976 through April 25, 
1977, when it failed financially and stopped purchasing livestock. 


2. (a) Walter L. Byrd is an individual whose address is R.D. 1, Ed- 
meston, New York. 


(b) Respondent, Walter L. Byrd, is and at all times material herein, 
was: 


(1) Responsible for the corporate respondent’s purchases of 
livestock and sales of meat or meat food products. 


(2) Responsible, with his wife Shirley P. Byrd, for the direc- 
tion, management, and control of the corporate respondent. 


3. (a) Shirley P. Byrd is an individual whose address is R.D. 1, Ed- 
meston, New York. 


(b) Respondent, Shirley P. Byrd, is and at all times material here- 
in, was: 


(1) President of the corporate respondent. 
(2) Major stockholder of the corporate respondent. 


(3) Responsible, with her husband Walter L. Byrd, for the di- 
rection, management, and control of the corporate respondent. 


4. Pursuant to 7 U.S.C. 204, regulations (7 CFR § 201.27 et seq., 41 
F.R. 53769) were issued on December 3, 1976, which became effective 
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on February 7, 1977, under which packers, not within the Act’s 
$500,000 exemption were required to post a bond or its equivalent. The 
corporate respondent, under the direction, management and control of 
the individual respondents, did not post such a bond or its equivalent on 
or before February 7, 1977, and did not maintain such a bond thereafter 
and therefore were in violation of the Act under the Judicial Officer's 
ruling. 


5. (a) On or about the dates and in the transactions set forth below, 
the corporate respondent, under the direction, management and control 
of the individual respondents, purchased livestock on a cash sale basis 
(sales in which the sellers did not expressly extend credit to the corpo- 
rate respondent), and failed to pay for such livestock. The sellers in each 
of the listed transactions undertook to preserve the benefit of a trust by 
giving notification in writing, pursuant to 7 U.S.C. 196 (b), within thirty 
days of the final date for making payment (i.e., within thirty days of the 
close of the next business day after the transaction, under 7 U.S.C. 
§ 228b (a) ) as follows: 


Purchase Notification Sent To: 
Purchased From Price — Date Packer — Secretary 
East Winfield $ 326.74 4-8 5-7 5-7 
Livestock Market 1,109.44 4-15 5-7 5-7 
West Winfield, NY 


Welch Livestock 5,162.80 4-18 5-1¢ 5-13 
Market Inc. 
West Edmeston, NY 


Lazy S 3,266.43 
Livestock Market 2,812.61 
Norwich, NY 54.20 


Ted Stith 249.72 
Cincinnatus, NY 


Joe Giruzzi 336.85 
Utica, NY 


Eugene Burrows 1,904.52 
No. Pitcher, NY 


$15,223.41 


(b) Having failed to pay for the livestock purchased in cash sales, 
set forth in (a) above, and while such unpaid cash sellers remained un- 
paid, the corporate respondent, under the direction, management, and 
control of the individual respondents, on May 10 and 11, 1976, sent a 
total of $35,000 to Marine Midland Bank as partial payment on an out- 
standing loan balance thereby expending for purposes other than paying 





NORWICH VEAL AND BEEF 1205 
Cite as 37 A.D. 1202 


unpaid cash sellers, funds which were, in part, received as payment from 
the sale of meat, meat food products and livestock products derived from 
livestock purchased by respondents in cash sales. Respondents con- 
tinued to hold $5,906 in trust for the benefit of unpaid cash sellers but 
this amount was insufficient to cover the unpaid balances the corporate 
respondent owed on livestock purchased in cash sales and respondents, 
being subject to the trust requirements of the Act under the Judicial Of- 
ficer’s ruling, were in violation of those requirements. 


CONCLUSIONS 


The Judicial Officer has instructed that: 


In determining whether a penalty other than a cease and desist order should be 
imposed, it is, of course, relevant to consider that the Act is susceptible to more 
than one construction, and complainant’s construction of the Act was apparent- 
ly not published or brought to responde:’s attention. 


This is a succinct statement of the mitigating circumstances that 
apply and it is concluded that no penalty other than a cease and desist 
order should issue. 


However, it is concluded that the cease and desist order should apply 
to the individual respondents, Walter Byrd and Shirley Byrd, as well as 
to the respondent corporation. Under the facts of this case, Mr. and Mrs. 
Byrd were the alter ego of the corporation and were responsible for its 
direction, management and control,and should therefore be made equal- 
ly subject to the cease and desist order. Sebastopol Meat Co. v. Secretary 
of Agriculture, 440 F.2d, 983, 985-986 (8th Cir. 1971); Bruhn’s Freezer 
Meats v. United States, 438 F.2d 1332, 1334 (8th Cir. 1971); and In re 
Mid-States Livestock, Inc., 36 A.D. 172, 192-196 (1977) appeal pending 
(8th Cir. No. 77-1308). 


Norwich Veal and Beef, Inc., Walter L. Byrd and Shirley P. Byrd indi- 
vidually, or as officers, directors, agents or employees of Norwich Veal 
and Beef, Inc., or any other corporate or other device or successor corpo- 
ration or entity, shall cease and desist from: 


(1) Operating as a packer in commerce without filing and maintaining 
a reasonable bond or its equivalent; and 
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(2) Dissipating trust fund assets or expending funds received in pay- 
ment for meat, meat food products and livestock products derived from 
livestock purchased in cash sales for any purpose other than payment of 
unpaid cash sellers of livestock. 


(No. 18,632) 


In re STEVENS MEAT Co., INC. P&S Docket No. 5585. Decided July 26, 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in the issuance of insufficient funds checks in purported payment for livestock pur- 
chases as found herein. Respondent is ordered to cease and desist from said viola- 
tions. 


Allan R. Kahan, for complainant. 
St. William Steffes, Baton Rouge, LA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards — AMS, United States Department of Agri- 
culture, alleging that the respondent’s financial condition did not meet 
the requirements of the Act and that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Stevens Meat Co., Inc., hereinafter referred to as the respondent, is 
a corporation with its principal place of business located in Gonzales, 
Louisiana and whose mailing address is P.O. Box 248, Gonzales, Lou- 
isiana 70737. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


CONCLUSIONS 


The respondent, having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Stevens Meat Co., Inc., its officers, directors, agents and 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer, shall cease 
and desist from: 


1. Failing to pay, when due, for livestock purchased in commerce; and 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid. 


3. Purchasing livestock in commerce while respondent’s current li- 
abilities exceed its current assets, unless respondent pays the full pur- 
chase price of the livestock at the time of purchase in cash, by certified 
check or wire transfer as provided by section 409 of the Act (7 U.S.C. 
228 (b) ) 


This provision shall remain in effect until such time as it is demon- 
strated that adequate funds are available to pay checks written in pay- 
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ment for livestock purchases. At such time, a supplemental order will be 
issued terminating this provision of the order. To meet this criterion, the 
corporate respondent must submit a balance sheet showing solvency, 
thus demonstrating its ability to pay promptly for livestock purchases, 
and a reconciliation of its bank account showing at least a cash book bal- 
ance sufficient to cover one day’s average livestock purchases. When this 
provision is no longer in effect, the respondents shall cease and desist 
from issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds to pay such checks on 
deposit in the bank account from which such checks are to be paid. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondent. 


Copies of the decision shall be served upon the parties. 


(No. 18,633) 
In re 3-RIVERS LAND AND CATTLE CO., a corporation, and ARNOLD N. 
FAIRBANK, an individual. P&S Docket No. 5533. Decided June 22, 
1978. 


Correction 


Allan R. Kahan, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


The last paragraph of the decision issued in the above-mentioned mat- 
ter on May 30, 1978 and filed May 31, 1978 read: 


“The provisions of this Order shall become effective from the sixth day after 
the decision becomes final: Provided . . .” 


The paragraph should read: 


“The provisions of this Order shall become effective from the sixth day after 
service of the Order upon the respondent: Provided . . .” 
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DISMISSAL — ON MOTION OF COMPLAINANT 


(No. 18,634) 


In re THEODORE C. McANINCH, JR., and JAMES R. REED. P&S Docket No. 
5153. In order issued August 8, 1978, by Victor W. Palmer, Admini- 


strative Law Judge. 
(No. 18,635) 


In re SERV-U MEAT PACKING COMPANY. P&S Docket No. 5553. In order 
issued June 22, 1978, by Victor W. Palmer, Administrative Law 


Judge. 


(No. 18,636) 


WESTERN PORK PACKERS, INC. (Mass.), and WESTERN PORK PACKERS, 
INC. (N.Y.) v.. FARMLAND ENTERPRISES, INC. and FRANK R. WEST. 
P&S Docket No. 4793. In order issued July 18, 1978, by Donald A. 


Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,637) 


IVAN BENEVIDEZ v. WOODRING LAND & LIVESTOCK CO., and DWAYNE 
LUCE. P&S Docket No. 5573. In order issued July 19, 1978, by 
Donald A. Campbell, Judicial Officer. 


REMANDED — FOR FURTHER PROCEEDINGS 
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No. 18,638) 


In re NORWICH VEAL AND BEEF, INC., et al. P&S Docket No. 5444. In 
order issued May 9, 1978, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION — Supplemental Order 


(No. 18,639) 


In re HOWARD R. MYERS. P&S Docket No. 5218. In order issued July 5, 
1978, by John A. Campbell, Administrative Law Judge. 


(No. 18,640) 

In re SAND MOUNTAIN LIVESTOCK MARKET. P&S Docket No. 5554. In 
order issued July 21, 1978, by Victor W. Palmer, Administrative 
Law Judge. 

(No. 18,641) 

In re 3-RIVERS LAND AND CATTLE CO., a corporation, and ARNOLD N. 
FAIRBANK, an individual. P&S Docket No. 5519. In order issued 
July 24, 1978, by William J. Weber, Administrative Law Judge. 

(No. 18,642) 


In re GENTRY LIVESTOCK, INC. P&S Docket No. 5519. In ordered issued 
June 21, 1978, by William J. Weber, Administrative Law Judge. 
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TERMINATION OF STAY ORDER 


(No. 18,643) 


In re CENTRAL ARKANSAS AUCTION SALE, INC. P&S Docket No. 5249; 
MAJOR LEWIS, d/b/a MAJOR LEWIS LIVESTOCK AUCTION SALES. P&S 
Docket No. 5250; BILL RICE and LOIS RICE, d/b/a CLEBURNE COUNTY 
LIVESTOCK AUCTION SALE. P&S Docket No. 5251; and TRAVIS 
McGEE, d/b/a ATKINS LIVESTOCK AUCTION. P&S Docket No. 5252. In 
order issued July 10, 1978, by Donald A. Campbell, Judicial Offic- 
GF. 


(No. 18,644) 


In re GILES LOWERY STOCKYARDS, INC. P&S Docket No. 4782. In order 
issued July 22, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,645) 


In re LIVESTOCK MARKETERS, INC. and PAULK AND BATTEN LIVESTOCK 
COMPANY, INC. P&S Docket No. 5141. In order issued July 21, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,646) 
In re CORDELE LIVESTOCK CO. and FRED KIGHT. P&S Docket No. 5099. 


In order issued July 21, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 
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ZIMEL COMPANY v. CITRUS WorLD, INc. PACA Docket No. 
2-1544. Default 


(No. 18,647) 


ADAMS BROTHERS PRODUCE Co., INC. v. CAROLYN J. PEEPLES, d/b/a 
PEEPLES PRODUCE CO., and WILLIAM PEEPLES, d/b/a TOMATO KING. 
PACA Docket No. 2-4309. Decided July 21, 1978. 


Order of dismissal — loss of jurisdiction to court 


Lowell Stanley, Presiding Officer 
Kenneth Perring, Birmingham, AL, for complainant. 
Jerry L. Cruse, Montgomery, AL, for respondents. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (“Act”), complainant sought reparation 
in connection with what it alleged was the unpaid purchase price of pro- 
duce sold by complainant to respondents during October 1975 to Feb- 
ruary 1976. On September 19, 1977 we issued an order awarding repara- 
tion plus interest to complainant against respondent Carolyn J. Peeples 
in connection with the transactions in dispute. As to respondent William 
Peeples, the complaint was dismissed. On October 15, 1977 complainant 
filed an application for rehearing, reargument, and reconsideration of 
the reparation proceeding. On October 19, 1977 a stay order was issued 
regarding the order of September 19, 1977, pending the issuance of a 
further order in the proceeding. Complainant filed a petition for order 
on May 24, 1978. 


Suit was also filed on an unspecified date by complainant against the 
respondents in the United States District of Alabama, Southern Division 
in Civil Action No. 17-L-1462-S. On March 9, 1978, Senior Judge Sey- 
bourn H. Lynn rendered a default judgment against both respondents. 
According to complainant’s submissions, which have been made a part of 
this record, the judgment has been recorded in the Probate Court of 
Montgomery County (Alabama) and the Probate Court of Elmore County 


(Alabama). Also, according to complainant’s submissions, the cause of 
action in the United States District Court proceeding was the same as 
the cause of action in this proceeding. 


With respect to damages caused by violations of its provisions, section 
5a of the Act provides that “If any commission merchant, dealer, or 
broker violates any provision of section 2 he shall be liable to the person 
or persons injured thereby for the full amount of damages sustained in 
consequence of such violation.” Section 5b provides “Such liability may 
be enforced either (1) by complaint to the Secretary as hereinafter pro- 
vided, or (2) by suit in any court of competent jurisdiction; but this sec- 
tion shall not in anyway abridge or alter the remedies now existing at 
common law or by statute, and the provisions of this Act are in addition 
to such remedies (7 U.S.C. 499e).” 


The effect of this provision is to give concurrent jurisdiction over 
claims arising under the Act to the Secretary of Agriculture, to United 
States District Courts, and to other agencies and jurisdictions estab- 
lished by lawful authority. However, the remedies made available are 
not cumulative, but rather are exclusive remedies in which a com- 
plainant may elect its forum. Thus, once a binding court decision has 
been entered, this agency necessarily loses jurisdiction over the subject 
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matter, and cannot proceed to enter a reparation order. Effectively, in 
such circumstances, the prevailing party is limited to the remedies it 
may be afforded in the alternative forum. See, Ritter and Lenhoff v. 
Phillips Packing Co., Inc., 15 A.D. 744 (1956), Rigby Potato Co. v. Bel- 
son Brothers 12 A.D. 750 (1953), Frank Attix v. Diamond Poultry 


Dealers 7 A.D. 531 (1948). 


In the instant proceeding, the complainant elected to pursue the 
remedy available to it in the United States District Court for the North- 
ern District of Alabama, Southern Division, and a judgment was entered 
before the judgment of this agency became final, thereby depriving this 
agency of jurisdiction. Accordingly it is concluded that this proceeding 
should be dismissed as to both respondents. 


The complaint is dismissed without prejudice. 


Copies of this order shall be served upon the parties. 


(No. 18,648) 


BILL OFFUTT, INC. v. MARVIN E. BERRY, d/b/a MARVIN BERRY COMPANY. 
PACA Docket No. 2-4497. Decided August 1, 1978. 


Mutual assent — absence of — misunderstanding as to joint venture part- 

ner or principal and broker — Contract — nonexistent — Services rendered 

— as partner in joint venture — acceptance of and benefit from — Rea- 

sonable value of services rendered — calculation of — failure to pay in full 

— Joint venture profits — withholding from — Reparation for amount im- 
properly withheld 


Where the reasonable value of the services respondent rendered to complainant is calcu- 
lated as $30,000.00 and complainant has paid respondent a “finder’s fee” of 
$15,000.00, complainant had a continuing obligation to respondent of an additional 
$15,000.00. However, where respondent withheld $32,344.93 from complainant in 
connection with the joint venture, only $15,000.00 of which was a valid withhold- 
ing, the remaining $17,344.93 was an improper setoff. Respondent therefore is lia- 
ble to complainant for $17,344.93 for which reparation is awarded complainant 
against respondent with interest. 


Prevailing party — award of fees and expenses 


Additional reparation against respondent of $1,217.80 with interest is awarded complain- 
ant, the prevailing party, for fees and expenses in connection with the oral hearing. 


Counterclaim — dismissal of 
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In the absence of a valid contract between the parties, complainant was not obligated to 
pay respondent either joint venture profits or brokerage fees. Further, complainant 
has paid respondent the reasonable value for services rendered by respondent. The 
counterclaim is therefore dismissed. 


Diane Langton, Presiding Officer. 
W. R. Goulet, Jr., Grafton, ND, for complainant. 
Donald G. Kendall, Bakersfield, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $32,344.93. The transaction in 
question involved the shipment of potatoes, a perishable agricultural 
commodity, through foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for alleged unpaid joint venture 
profits of $33,041.00, allegedly due respondent as a result of a prior 
transaction between the parties involving a shipment of potatoes 
through foreign commerce. Furthermore, respondent requested an oral 
hearing. 

An oral hearing was held in Los Angeles, California, on August 29, 
1977, at which time both parties were represented by counsel. Two wit- 


nesses testified at the hearing for respondent. Subsequently, briefs were 
submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Bill Offutt, Inc., is a corporation whose address is 
Post Office Box 348, Grafton, North Dakota 58237. At time of the trans- 
action in dispute, complainant was licensed under the Act. 
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2. Respondent, Marvin E. Berry, is an individual doing business as the 
Marvin Berry Company whose address is 4676 Ming Avenue, Bakers- 
field, California 93309. At the time of the transaction in dispute, re- 
spondent was licensed under the Act. 


3. On or about April 8, 1976, respondent met Anthony Van Leersum, 
H. A. Van Tuyl B. V. Company’s representative, at the Minneapolis, 
Minnesota airport. Respondent transported Mr. Van Leersum to Graf- 
ton, North Dakota and introduced him to complainant. 


4. On or about April 9, 1976, in the course of foreign commerce, com- 
plainant sold H. A. Van Tuyl B. V. Company of Gameren, Netherlands, 
by oral contract, 50,000 hundredweight (cwt) sacks of seed potatoes at 
$7.35 per sack F.O.B. to be shipped on the SS Baron from Galveston, 
Texas, to the Netherlands. 


5. As the method of payment for the April 9, 1976, contract, the 
parties arranged to have a letter of credit drawn on H. A. Van Tuyl’s ac- 
count issued to complainant at the First Minneapolis Bank, in Minnea- 
polis, Minnesota. 


6. On or about April 13, 1976, complainant entered into a joint ven- 
ture with the Kellogg Company whose address is 1310 Vine Place, 
Mound, Minnesota 55364, whereby Kellogg agreed to supply approxi- 


mately 25,000 sacks of the 50,000 sack total required to fulfill the April 
9, 1976, contract complainant had already entered into with the Van 
Tuyl Company. 


7. In confirmation of such joint venture, Kellogg sent complainant 
the following telegram dated April 13, 1976. 


BILL OFFUTT, INC. 
GRAFTON, ND 58237 


CONFIRMING OUR MANY PHONE CALLS REGARDING EXPORT OF RED 
TAG 1 AND ONE HALF INCH MINIMUM BURBANK RUSSETS TO HOL- 
LAND IT IS OUR UNDERSTANDING THAT WE ARE TO SUPPLY AP- 
PROXIMATELY ONE HALF OR 25,000 CWT SACKS OF THE 50,000 
ORDER TO ARRIVE GALVISTON TEXAS AROUND APRIL 21-27 TO LOAD 
ON THE BARON WHICH IS DUE 4/21. THEY ARE TO BE FREE OF 
SPROUTS AND GASSED BY VALLEY CHEMICAL WITH SPROUT NIP AT 
.10 PER CWT WHICH IS INCLUDED IN OUR 7.35 FOB, RRV ACCEPT- 
ANCE FINAL SELLING PRICE. EACH CAR OR TRUCK IS TO CARRY FED- 
ERAL PHYTO CERTIFICATION FREE OF RING ROT. CAR WILL BE 
SHIPPED TO BILL OFFUTT INC AT KANSAS CITY VIA BN FOR YOUR DI- 
VERSION. TEMPERATURE SETTING TO BE 45 DEGREES WE ARE THEN 
TO INVOICE BILL OFFUTT INC AT GRAFTON NORTH DAKOTA FOR 
EACH CAR OR TRUCK AND INCLUDE A FEDERAL PHYTO FEDERAL IN- 
SPECTION AND BILL OF LADING, YOU THEN OBTAIN PAYMENT FOR 
US PROMPTLY PER LETTER OF CREDIT NUMBER HI-34-385 AT YOUR 
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WALSH COUNTY BANK PROFITS ARE TO BE DIVIDED EQUALLY ON 
TOTAL APPROXIMATELY 50,000 CWT SHIPMENT AFTER PAYMENT OF 
.60 PER CWT TO MARVIN BERRY AND OTHER INCIDENTAL EXPENSES. 
CALL BRUCE IF ANY CORRECTIONS OR ADDITIONS. KELLOGG CO. BY 
KELLOGG OLSON 


8. Complainant shipped 50,000 sacks of seed potatoes of the kind, 
quality and size called for in the April 9, 1976, contract of sale, and in 
the manner agreed upon, from loading points in North Dakota to Gal- 
veston, Texas, and from that point by ship to Gameren, Netherlands. 
Upon arrival, the seed potatoes were accepted by the H. A. Van Tuy] B. 
V. Company without objection. 


9. Subsequent to complainant’s receipt of the purchase money, com- 
plainant made an accounting of the April 9, 1976, transaction. 


10. The purchase price for 50,000 sacks of seed potatoes at $7.35 per 
sack totaled $367,500.00. Complainant paid respondent $.30 per 
hundredweight for acting as chief negotiator in the transaction. 


11. On or about May 16, 1976, in the course of foreign commerce, 
complainant and respondent in joint venture sold H. A. Van Tuyl B. V. 
Company by oral contract, 10,012 hundredweight seed potatoes at the 
agreed purchase price of $7.35 per hundredweight F.O.B. 


12. Complainant purchased 10,012 hundredweight sacks of potatoes 
from growers to fulfill the April 16, 1976, contract at a cost of $5.85 per 
hundredweight. 


13. Payment for the April 16, 1976, transaction was to be made by 
Van Tuyl, the buyer, through a letter of credit established with the Bank 
of America in San Francisco, California, issued to the Marvin Berry 
Company. 

14. In accordance with the terms of the April 16, 1976, contract, the 


potatoes were shipped on the Suzanne Skou. Upon arrival, the Van Tuyl 
Company accepted the potatoes without objection. 


15. Subsequent to respondent’s receipt of the purchase money, re- 
spondent made an accounting of the April 16, 1976, transaction. The ac- 
counting summary, in alleged explanation of the final amount due com- 
plainant, was computed as follows: 


SUZANNE SKOU — 10,012 sacks of potatoes $58,570.20 
purchased by Bill Offutt at a cost of $5.85 cwt. 


SUZANNE SKOU — 1/2 Profit — Bill Offutt $ 7,295.11 
$65,865.31 


Less Balance due Marvin Berry on: 
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1. Baron — 50,000 sacks $33,041.00 
2. Baron — 20,000 sacks (over payment) ($ 1,000.00) 
3. Baron — 146 sacks $ 146.00 $32,187.00 


TOTAL BALANCE due BILL OFFUTT $33,678.31 


Check No. 6141 for $33,678.31 enclosed as pay- 
ment in full. 


16. A formal complaint was filed November 11, 1976, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The contentions in the complaint concern profits allegedly due com- 
plainant from a joint venture entered into by complainant and re- 
spondent on or about May 16, 1976. As further pleadings were sub- 
mitted, it became clear that there was no substantive dispute between 
the parties based on the May 16, 1976, joint venture, except for the fact 
that in its accounting (See Finding of Fact #15) respondent set off cer- 
tain monies respondent contends were due him from complainant, as a 


result of a prior transaction. To ascertain whether respondent’s set off to 
the amount of $32,187.00 was proper, we must turn our attention to the 
prior transaction which occurred sometime in the beginning of April 
1976. 


The disagreement lies in the manner by which the parties characterize 
respondent’s role in the April 1976, transaction. Respondent claims he 
entered into a joint venture with complainant, whereby respondent was 
responsible for producing a buyer for the April transaction, and com- 
plainant was to obtain a large quantity of potatoes from the growers in 
his area to be sold to respondent’s buyer. Therefore, respondent contends 
he is entitled to one-half of the joint venture profits. On the other hand, 
complainant asserts that respondent was to act only in a brokerage 
capacity and, as a result of his efforts, be paid a prearranged brokerage 
fee; which fee complainant paid respondent on culmination of the trans- 
action. 


Each party brought forth convincing evidence in support of its version 
of the contract. Respondent submitted a deposition of Anthony Van 
Leersum, agent for the Van Tuyl Company, wherein Mr. Van Leersum 
affirmatively states in answer to the following questions: 


17. Where did this meeting take place? Mr. Berry met me at the airport in 
Minneapolis and then took me to Grand Forks, North Dakota where he had set 
up a meeting with several people. 
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18. At this time had you arranged with Mr. Berry to purchase potatoes from 
him? Yes, Sir. 


19. At this time did you know the petitioner, Bill Offutt, or his company, Bill 
Offutt, Inc.? No. 


Respondent alleges Mr. Van Leersum’s testimony proves that re- 
spondent’s involvement in the transaction was more than superficial. 
Mr. Van Leersum thought respondent was the integral person from 
whom he was buying potatoes. Mr. Van Leersum further testified in the 
deposition as to his understanding of the breadth of respondent’s role. 
Respondent contends the testimony supports the fact he undertook 
many more duties than a broker would have been obligated to perform. 


33. Did you on April 10, 1976, fly to Galveston, Texas with Mr. Berry to 
arrange for the shipping of the potatoes? Yes, sir. 


34. Did you on April 12, 1976, fly with Mr. Berry to San Francisco, California 
to make arrangements to letters of credit on future shipments? Yes, sir. 


35. Who paid your expenses in connection with this transaction, including 
travel, lodging, food, telephone calls, etc., while you were in the United States? 
Marvin Berry Company. 


Complainant, on the other hand, submitted credible evidence in 
support of its brokerage theory. A telegram was sent complainant on 
April 13, 1976, by the Kellogg Company in confirmation of the terms of 
a joint venture entered into between the Kellogg Company and 
complainant; a joint venture separate from respondent and com- 
plainant’s April 9, 1976, alleged transaction (See Findings of Fact #7). 
However, both the April 13, 1976, joint venture and the April 9, 1976, 
alleged transaction concern the same subject matter. The April 9, 1976, 
transaction, the terms of which are here in dispute, involved the ulti- 
mate disposition of 50,000 cwt. seed potatoes; 25,000 cwt. of which the 
Kellogg Company agreed to supply complainant on April 13, 1976, when 
the Kellogg Company entered into a joint venture with complainant. 


The Kellogg Company’s telegram set out its understanding of the 
terms of its transaction with Offutt and by implication, its interrelation- 
ship with the April 9 transaction with Marvin Berry. The significance of 
this telegram lies in the fact that Kellogg was an independent observer 
to the transaction in dispute, yet involved sufficiently on the periphery 
to be knowledgeable of the specific terms of the transaction. 


The telegram was sent on April 13, 1976, four days after the alleged 
agreement occurred between complainant and respondent on April 9, 
1976. The shortness of this time span is relevant because it creates a 
strong presumption that Kellogg’s rendition of the agreement’s terms 
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was as complainant had originally understood and related the terms to 
Kellogg. No dispute had arisen by that time, so there is no reason to 
doubt that Kellogg’s rendition was, if not exact, at least close to a 
verbatim account. 


It is important to note that Kellogg’s telegram specifically states that 
respondent, Marvin Berry, was to receive a 60¢ per hundredweight 
finder’s fee. Complainant alleges the brokerage fee was 25¢ per cwt. If 
we assume that Marvin Berry was acting in a broker’s capacity, it would 
be detrimental to Kellogg to state a higher brokerage fee than had been 
agreed. Once the expenses were deducted, more profit would remain to 
be shared between Kellogg and complainant, if the fee were lower. Ulti- 
mately, complainant paid respondent 25¢ per cwt. potatoes and, in addi- 
tion, 5¢ per cwt. as a bonus. However, complainant never submitted evi- 
dence to explain the inconsistency between its allegation of a 25¢ per 
cwt. finder’s fee and Kellogg’s recitation of 60¢ per cwt. finder’s fee. As 
it would not be self-serving for Kellogg to recite a finder’s fee of 60¢ per 
ewt. if, in fact, the agreement had been 25¢ per cwt., we find Kellogg’s 
rendition of a finder’s fee of 60¢, the most credible evidence submitted 
by which we can calculate a reasonable price in payment for services 
rendered by respondent. 


Upon review of all the evidence, we find that complainant and re- 


spondent never entered into a binding contract on or about April 9, 
1976. The evidence proferred in this case indicates complainant believed 
respondent was acting as a broker in complainant’s behalf, and would be 
paid an agreed brokerage fee. Respondent believed he had entered into a 
joint venture with complainant and, as a result, the profits would be 
divided equally between them. Each party’s actions subsequent to the 
conception of the alleged contract demonstrate this elemental misunder- 
standing. Almost immediately upon entering into the agreement with 
respondent, complainant entered into a joint venture with Kellogg con- 
cerning the same potatoes while simultaneously relating to Kellogg that 
respondent was acting in only a brokerage capacity. Complainant con- 
tinued to treat respondent as a broker when it made up the accounting 
and paid respondent a finder’s fee. Respondent, on the other hand, pro- 
ceeded as if he was engaged in a joint venture. He voluntarily took on 
more responsibility than he would have had he only been acting as a 
broker. He managed the letter of credit, and performed various other 
duties as enumerated in the aforementioned Van Leersum deposition 
question and answers numbered 33, 34, and 35. 


As both parties’ minds never met in agreement concerning the 
material terms of the alleged contract, no contract ever came into exis- 
tence. Accordingly, no contractual liability arose on complainant’s part 
to pay respondent either joint venture profits or a brokerage fee. “It is 





BILL OFFUTT v. BERRY 1225 
Cite as 37 A.D. 1218 


essential to the formation of a contract that there be a mutual mani- 
festation of assent to the material terms of the contract. Mojonnier & 
Sons v. J. R. Ferni Co., 33 A. D. 725 (1974). See also Mendelson-Zeller 
Co. v. Schwartz Produce Co., Inc., 15 A. D. 1140 (1956). Therefore, re- 
spondent’s counterclaim is dismissed. However, when complainant 
accepted and thereafter benefited directly from the services performed 
by respondent, complainant became liable to respondent for the reason- 
able value of the services rendered. 


We find Kellogg’s telegram of April 13, 1976, states the reasonable 
value of respondent’s services at 60¢ per cwt. for a total amount of 
$30,000.00. Since complainant has already paid respondent $15,000.00 
or 30¢ per cwt. in payment as an alleged finder’s fee, complainant has a 


continuing obligation to compensate respondent to a total amount of 
$15,000.00. 


Complainant alleges in the complaint that respondent invalidly with- 
held money due complainant as a result of the May 16, 1976 joint ven- 
ture. We find respondent validly withheld $15,000.00 of the total 
amount. The remaining $17,344.93 was improperly set off by re- 
spondent and therefore, respondent is liable to complainant for this 
amount. 


The Act provides that the losing party shall pay the prevailing party 


reasonable fees and expenses incurred in connection with the hearing. 
The prevailing party is the one in whose favor judgment is entered, and 
he need not have recovered his entire claim. See Morris v. First National 
Bank in Dallas, 45 F.2d 577; Mullins v. Clinchfield Coal Corp., 128 F.2d 
437. In this dispute complainant is found to be the prevailing party. 
Complainant had reasonable fees and expenses of $1,217.80, and com- 
plainant is entitled to reimbursement from respondent in this amount. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant as reparation, $17,344.93 with interest thereon at 
the rate of 8 percent per annum from June 1, 1976, until paid. 


Respondent shall also pay to complainant, as additional reparation, 
the sum of $1,217.80, with interest thereon at the rate of 8 percent per 
annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,649) 


C A B PRODUCE COMPANY v. SIX FLAGS PRODUCE COMPANY. PACA 
Docket No. 2-4904. Decided August 1, 1978. 


Contract terms — f. o. b. shipping point — Delivery — partial, by action of 

truck driver — Title — passage of — Risk of loss — after title must be as- 

sumed by the buyer — Contractual obligations — fulfilled upon loading of 

truck — Price protection — period of — Contract price — failure to pay in 
full — Reparation awarded 


Where complainant fulfilled its contractual obligations upon loading the produce on the 
truck, title thereto passed to respondent, the buyer. And where both parties were in- 
jured by a third party, the truck driver, in the absence of a breach of contract by 
complainant, respondent must assume the risk of loss. U.C.C. 2-509. Respondent is 
therefore liable to complainant for the contract price of the goods in issue in the 
amount of $13,198.00, less the amount already paid by respondent thereon of 
$5,145.00, less the market deduction of $726.00, for a total amount due and owing 
complainant of $7,327.00 for which reparation is awarded against respondent with 
interest. 


George L. Aubrey, Presiding Officer. 
Dennis T. Fenwick, Nogales, AZ, for complainant. 
George T. Brown, Jonesboro, GA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $8,053 
against respondent in connection with a transaction in interstate com- 
merce involving a truck shipment of tomatoes from Arizona to respond- 
ent in Atlanta, Georgia. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent. Respondent filed an answer denying its lia- 
bility to complainant. 


The amount claimed in the formal complaint is more than $3,000. 
However, the parties have waived an oral hearing. Therefore, the short- 
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ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements and to file 
briefs, but neither has done so. 


FINDINGS OF FACT 


1. Complainant, C A B Produce Company, is a corporation whose ad- 
dress is P.O. 1682, Nogales, Arizona. 


2. Respondent, Six Flags Produce Company, is an individual, Nell W. 
Lundy, doing business under that name and style whose address is State 
Farmers Market, Shed No. 8, Stalls 21-22, Forest Park, Georgia. At the 
time of the transaction involved herein respondent was subject to license 
under the Act. 


3. Pursuant to oral contract negotiated by broker, Frank A. Morello of 
Homestead, Florida, complainant shipped from Nogales, Arizona, on 
April 1, 1977, one truckload of tomatoes, via B&P Truck (License No. 
TR-2673 N.C.), and invoiced the same to her under date of April 4, 
1977, as follows: 


198 FLATS TOMATOES 9.00 1,782.00 
660 FLATS TOMATOES 5 9.00 5,940.00 
462 FLATS TOMATOES 5x5 9.00 4,158.00 
132 FLATS TOMATOES é 9.00 1,188.00 


1,452 TOTAL PACKAGES SUBTOTAL... $13,068.00 
PALLETIZATION 110.00 
RECORDING INST. 163088 20.00 


TOTAL.... $13,198.00 


4. The broker’s confirmation dated April 1, 1977, for this lot reads in 
pertinent part as follows: 


Buyer Six Flags 
Seller Cab Produce 
Shipped From Nogales, Ariz 
Date 4-1-77 
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Shipping Instructions, Routing and Destination 


temp, 48 Atlanta, Ga 
Car or truck No. TR 2673 - N.C. 


Quantity Commodity and Specifications 


198 — 4x4 price protection 
660 — 4x5 from 4-1-77 
462 — 5x5 to 4-5-77 

132 — 5x6 


1452 








Purchased: (fob, delivered, etc.) Nogales 


Mail Invoice to Six Flags 


5. Upon arrival at an unknown time and date respondent unloaded 
735 boxes of tomatoes, after which the remainder of the shipment was 
taken away by the truck driver. 


6. Respondent has remitted $5,145 against this sale, and has refused 
and failed to remit more. 


7. Complainant filed a timely formal complaint herein on November 
25, 1977, within nine months after its cause of action accrued. 


CONCLUSIONS 


The truck driver refused to release approximately half of this load, 
apparently thinking he had some sort of lien interest in it arising out of a 
claim against his truck broker. The question presented in this proceed- 
ing is on whom the loss of the 717 boxes must fall. The shipper and re- 
ceiver are both innocent parties injured by a third parties’ irregularities. 


Complainant maintains that the shipment was f.o.b. shipping point. 
Respondent maintains that it was f.o.b. inspection and acceptance arri- 
val. The word “Nogales” opposite the term “Purchased” on the printed 
broker’s confirmation causes us to conclude that the sale was, indeed, 
f.o.b. Nogales, Arizona shipping point. 


This means that, absent any breach by the seller, the buyer assumes 
risk of loss. See PACA Regulations, 7 CFR section 46.43(i). The record in 
this case contains no evidence of any breach of any duty on the part of 
the seller. As stated in the Uniform Commercial Code, when the seller is 
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not required to deliver to a particular destination risk of loss passes to 
the buyer on delivery to the carrier. U.C.C. § 2-509. These are no more 
than different formulations of the old rule that risk of loss follows title. 
Here title passed to the buyer, respondent, when complainant completed 
his work of seeing the tomatoes onboard the truck. U.C.C. § 2-401. 


By way of setoff respondent asserts that the truck made a late arrival 
which entitles her to some market protection. She alleges a $2.00 mar- 
ket decline which would entitle her to a pro tanto relief from the con- 
tract price. Actually the broker’s confirmation indicates that there was 
an agreement for price protection “from 4-1-77 to 4-5-77,” which we 
interpret to mean the price in the destination market. The respondent 
claims that transit time was approximately 108 hours. The bill of lading 
shows that loading was completed at 4:30 p.m. on April 1, 1977. This 
means that the truck probably arrived at destination on the morning of 
April 6, 1977, thus respondent is entitled to have protection for the en- 
tire period up through April 5. Apparently complainant is not disputing 
that there was some market decline. However, official USDA reports 
show only a 50¢ drop during the protected period of April 1-5, 1977. ' 
We conclude that this is the only allowance to which the respondent is 
entitled. 


Complainant is entitled to an award for the invoice amount of $13,198 
less the $5,145 payment on account, and less the $726 market deduc- 
tion, for a net of $7,327. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, the sum of $7,327 with interest thereon at 
the rate of 8 percent per annum from May 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


1 Market News Reports for Atlanta showed, for Mexican tomatoes, a price range to 
$12.00-$13.00 on April 1, 1977, and for April 4 and 5 a price range of $11.50-$12.50. 
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(No. 18,650) 


VAN BUREN COUNTY FRUIT EXCHANGE OF FLORIDA, INC. v. FARM 
OUTLET. PACA Docket No. 2-4769. Decided August 1, 1978. 


Suitable shipping condition warranty — failure to prove breach of — Con- 
tract price — failure to pay — Reparation awarded 


Where respondent accepted the produce in issue and failed to prove breach of warranty by 
complainant, respondent is liable for the contract price of $1,600.00 for which 
reparation is awarded complainant against respondent with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,600 in connection with a truckload of cu- 
cumbers shipped in interstate commerce. 


A copy of the formal complaint, together with a copy of the Report of 
Investigation, were served upon the respondent. A copy of the Report of 
Investigation was also served upon complainant. Respondent filed an 
answer denying liability to complainant. 


Since the amount involved in this proceeding does not exceed $3,000, 
the issues were submitted under the shortened procedure provided for in 
the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, the 
pleadings of the parties, being verified, are considered evidence in this 
case, as is the Department’s Report of Investigation. Complainant and 
respondent were given an opportunity to file additional evidence, in the 
form of opening and answering statements, respectively. Complainant 
filed an opening statement. Respondent did not file an answering state- 
ment. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Van Buren County Fruit Exchange of Florida, Inc., is 
a corporation whose address is P.O. Box 1029 Pompano Beach, Florida. 


2. Respondent, Farm Outlet, is a partnership composed of Newton 
White and Newton Douglas White doing business as Farm Outlet whose 
address is Rt. 1, Box 142A, Salisbury, Maryland. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On or about December 8, 1976 in the course of interstate com- 
merce, complainant sold to respondent a truckload of 400 boxes of select 
cucumbers, being a perishable agricultural commodity at the agreed 
price of $4.00 per box, f.o.b., for a total of $1,600. 


4. Mike Mullins, (address not available from the record) negotiated 
the sale as agent for the respondent. Mr. Mullins inspected the goods at 
point of shipment on or about December 8, 1976. 


6. On or about December 8, 1976, the cucumbers were loaded at 
Southern Cucumber Co., Wauchula, Florida (complainant’s packing 
house) on a truck obtained by respondent’s agent Mr. Mullins. 


7. The cucumbers were transported from Florida by P. & L. Truck 


Brokers, Inc., of Pompano Beach, Florida, and arrived in Detroit, 
Michigan on December 13, 1976. At 7:10 a.m., December 13, 1976, a pri- 
vate inspection was made by the Kennedy Inspection Service (address 
not available from the record) which stated in pertinent part: 


Market: Detroit, Michigan Date December13,1976 Hour 7:10a.m. 





To: Nathan Gilbert & Sons Address: Detroit, Michigan 
(Applicant) 
Car No. Where 
Truck License: Lot N 809 Kind Inspected Dupt Floor 
Condition 
of Equipment: 


Products 
Inspected: CUCUMBERS in cartons printed “PARKER FARMS”. 


Condition 
of Load: Stacked at location. 


Condition 
of Pack: Tight and well filled. 


Temperature 
of Product: 
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Size: Small. Fairly uniform. 


Quality: Clean; fair color; cucumbers are generally misshapen 
and/or damaged by scars including 5% seriously dam- 
aged. 


Condition: Most firm, many fairly firm. Average 12% decay. 


Remarks: 





Inspector 


Robert W. Kennedy 


8. As a result of the inspection, the load was rejected in Detroit, and 
the trucker proceeded to Chicago, Illinois. The truck arrived in Chicago, 
Illinois on December 15, 1976. 

9. Respondent contacted Forest City Weingart Produce Co., 21-23, 
Northern Ohio Food Terminal, Cleveland, Ohio (date unavailable from 
record) to arrange to have the load of cucumbers handled on consign- 
ment in that city. 


10. On December 30, 1976 a federal dumping certificate was issued 
which stated in pertinent part: 


Certificate No. 34044 
City: Cleveland State: Ohio Date Dec. 30, 1976 


THIS IS TO CERTIFY that, upon the application of Forest City Weingart 
Co., Cleveland, Ohio, I have this day inspected 273 cartons of CUCUMBERS 
consigned by Farm Outlet, Salisbury, Maryland and now located at Applicants 
Store marked for identification as “Packer Farms, Inc. or Southern Vegetables, 
Southern Cucumber Co., Inc., each also printed, “Produce of USA, Wauchula, 
Fla.” and have found the quality and/or condition of such produce to be gen- 
erally showing Black Rot mostly in advance stages, some in early stages. 


I have considered such produce to possess no commercial value at the time of in- 
spection. 


Remarks: Applicant states above lot identified as store lot #37. 
Fee Charged: $14.00 
Roy E. Schneider 


(Inspector) 





11. On January 6, 1977, Forest-City Weingart Produce Co. issued an 
account of sales to respondent, accounting for 570 boxes of select cucum- 
bers. The account of sales said in pertinent part: 
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Cleveland, O Jan. 6, 1977 





LCL 37 Sold for Account of Farm Outlet 





12-15-76 Route #1 - Box 142-A 





Truck Salisbury, Maryland 21501 





6.00 
65.00 
9.00 
20.00 


7.00 

65 195.00 
100 . 200.00 
72 : 72.00 
37 18.50 
273 Dumped _ 


570 Bx Sel. Cukes 592.50 
Remarks 


Attached: Cost 
Advance $570.00 
USDA Dumpage Freight or Truck 
Handling 57.00 
Icing 
Demurrage 
Cartage 
Inspection USDA 14.00 
Commission 559.25 700.25 
Net Proceeds 
Deficit 107.75 


12. Respondent has paid complainant no money in connection with 
this transaction. 


13. The formal complaint was filed on June 6, 1977, which was with- 
in nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


It is not disputed that the parties in this action entered into an agree- 
ment on or about December 8, 1976, and that pursuant to that agree- 
ment complainant sold to respondent a truckload consisting of 400 
boxes of select cucumbers at $4.00 per box for an invoice price of $1,600 
dollars. 
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Preliminarily, we must deal with the role of Mike Mullins in connec- 
tion with the sale. Complainant contends that Mike Mullins acted in 
negotiating the sale as agent for respondent. Respondent admits that 
Mike Mullins called respondent, and we find that respondent negotiated 
the sale over the phone with Mike Mullins. This evidence leads us to con- 
clude that respondent agreed that Mike Mullins would represent the re- 
spondent with regard to the sale. Therefore, we conclude that Mike 
Mullins was respondent’s agent. 


Complainant contends that it delivered conforming cucumbers to re- 
spondent’s agent. The cucumbers were loaded into a truck, apparently 
provided by respondent’s agent. Complainant contends that it is owed 
the full invoice price. Respondent contends that the trucker arrived at 
Detroit, Michigan, two days late. Respondent further contends that “the 
Cucumbers were to have been loaded of A-1 quality which they weren’t 
or they would not have shown decay on arrival even though they were 
late.” (Quote is from respondent’s answer). 


The conflict in this case appears to concern the application of the 
warranty of suitable shipping condition to the cucumbers, and the ex- 
tent to which the complainant is liable for the abnormal deterioration, if 
any, of the cucumbers in transit to the point of delivery. 


Suitable shipping condition means: 


(T)hat the commodity, at time of billing, is in a condition which, if the shipment 
was handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination agreed 
upon between the parties. . . .(7 CFR 46.43()) ). 


In an f.o.b. sale ' the buyer assumes all risk of loss due to transporta- 
tion service and conditions while the seller is liable for any abnormal 
deterioration at contract destination point if the commodity is handled 
under normal transportation service and conditions. Thus arises the 
“warranty of suitable shipping condition.” Also, if there is no contract 
destination agreed upon between the parties, the seller has no respon- 
sibility for any deterioration in transit (7 CFR 47.43 (j) ). 


The evidence consisting of the Report of Investigation, the verified 
complaint, the verified answer, and complainant’s opening statement in- 
dicates that there was no contract destination agreed to between the par- 


‘ F.0.B. means “that the produce . . . sold is to be placed free on board the. . . agency of 
the through land transportation at shipping point in suitable shipping condition . . . and 
that the buyer assumes all risk of damage and delay in transit not caused by the seller. . .” 
(7 CFR 46.43 (i) ) 
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ties. The evidence indicates that this was an f.o.b. shipping point con- 
tract, and the complainant had no knowledge of the destination of the 
cucumbers. 


The evidence also indicates that the cucumbers met contract require- 
ments at the shipping point. Respondent admits in its answer that the 
contract called for select cucumbers. The evidence does not indicate, that 
a specific grade of cucumbers (A-1 quality) was contracted for between 
the parties. In addition, respondent’s agent inspected the cucumbers at 
point of shipment. In an f.o.b. sale, the buyer (in this case the 
respondent) assumes all risk of damage in transit not caused by the 
shipper. Since we can find no fault by complainant in tendering the 
cucumbers at shipping point, we conclude that any damage sustained by 
the load in transit must be borne by the respondent buyer. 


In addition, there is no evidence in the record to establish that a valid 
rejection of the cucumbers was made by respondent. Accordingly we 
must conclude that respondent accepted them. 


Based upon the acceptance of the cucumbers, respondent is liable for 
the invoice price less provable damage sustained as a result of a breach 
of the contract of sale by the seller. Alexander Anasky v. Wm. N. Fein- 
stein & Co., Inc.. 25 A.D. 906 (1966). As the party alleging the breach of 
the contract of sale, respondent has the burden of proving, by a pre- 
ponderance of evidence, the breach by complainant and respondent’s 
resulting damages. We conclude that respondent has failed to meet the 
required burden of proof. The evidence, as we stated previously, indi- 
cates that the cucumbers were inspected by respondent’s agent and met 
the contract requirements at the shipping point. Respondent alleges that 
the trucker arrived two days late at the destination point of Detroit, 
Michigan. Complainant is not responsible for this, since respondent 
through its agent secured the trucker and is responsible for the trans- 
portation under the terms of the f.o.b. contract. There appearing to be 
no breach of contract by the seller, respondent is liable for the full in- 
voice price of goods. 


In summary, we conclude that complainant sold respondent 400 car- 
tons of cucumbers for total invoice price of $1,600; that the cucumbers 
were accepted by respondent; that respondent failed to prove any breach 
of contract by complainant; and that respondent is now liable to 
complainant for the purchase price of the cucumbers. Respondent’s 
failure to pay complainant the full invoice price of the cucumbers is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 
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ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation $1,600 with interest thereon at a rate 
of 8 per cent per annum from January 1, 1977 until paid. 


Copies of this order shall be served upon the parties. 





(No. 18,651) 
B & F FROZEN FRUIT SPECIALTIES, INC. v. MID-VALLEY PRODUCTS CORP. 
PACA Docket No. 2-4888. Decided July 21, 1978. 


Contract requirements — failure to meet — Contract — modification of — 

Bacterial count test — handling of — Rejection — wrongful — Resale — 

loss on — Withholdings — allowable — Reparation awarded for balance 
due 


Where respondent breached the modified contract in failing to abide by the inspection re- 
sults, and wrongfully rejected the peaches as found herein, respondent is liable to 
complainant for the contract price, less allowable deductions and withholdings, for a 
total amount due and owing complainant of $6,089.34 for which reparation is 
awarded with interest. 


Lowell Stanley, Presiding Officer. 
Duane Heffelbower, Reedly, CA, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $6,089.34 plus interest at the rate 
of $2.0384 per day from July 13, 1977 (10% per annum) in connection 
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with the shipment of a truckload of frozen peaches, a perishable agricul- 
tural commodity, in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent. Respondent filed an answer thereto, denying liability to 
complainant. Although the amount involved herein exceeds $3,000, the 
parties have waived oral hearing. The shortened method of procedure, 
provided for in section 47.20 of the Rules of Practice is therefore ap- 
plicable. Pursuant to such procedure, the parties were given the op- 
portunity to file briefs, and further evidence in the form of sworn state- 
ments. Neither party did so. 


FINDINGS OF FACT 


1. Complainant, B & F Frozen Fruit Specialties, Inc., is a corporation 
whose address is P.O. Box 882, Reedley, California. 


2. Respondent, Mid-Valley Products Corp. is a corporation whose ad- 
dress is Box 1589, Greenville, South Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. Consolidated Processors, P.O. Box 1397, Watsonville, California, 
was the broker in this transaction. 


4. Onor about August 26, 1976, in the course of interstate commerce, 
complainant, under terms as reflected by the purchase order, sold to 
respondent 6 truckloads of frozen-sliced ice cream peaches, being a 
perishable agricultural commodity, at the agreed price of 23 1/2 cents 
per pound. The total purchase order called for 16,000, 32 pound cans, 
F.O.B. Dinuba, California. However, only 7,409 cans were actually 
shipped to respondent. 


5. The purchase order provided as follows, in pertinent part: 


Ship: via: F.O.B. Terms: 
30 days after pack Pigg-back (rail) Dinuba, Ca. N/30 


Quality Description Price 
16,000 32 lb. cans frozen sliced peaches 23 1/2 cents lb. 
for ice cream 


Specifications: 


Firm ripe to soft ripe Rio Oso Gem peaches 

USDA Grade “A” on pits 

USDA Grade “C” or better allowed on size of slices only 
USDA Grade “B” or better on ALL OTHER FACTORS 
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Bacteria: 


Coliform — less than ten per gram 

E. Coliform — Negative 

Standard Plate Count — less than 20,000 per gram 
Yeast and Mold — less than 200 per gram 


Formulation: 


Sliced peaches _ 22 pounds 

Dry cane sugar — 7 pounds 

Peach puree 3 pounds 
Sugar, puree and sliced peaches to be thoroughly interspersed throughout the 
can so that maximum fruit penetration by the sugar is attained. 


Ascorbic acid ~ 250 milligrams per finished pound of product 
citric acid = 250 milligrams per finished pound of product 
salt _ 170 milligrams per finished pound of product 


CREDIT FOR INSERTS PROVIDED BY THE BUYER TO THE SELLER 
SHALL BE AFFORDED BUYER BY THE SELLER 


6. The goods were shipped on October 14, 15, 19, 27 and 28, 1976, 
from loading points in the State of California to respondent in Green- 
ville, South Carolina. 


7. Part of the terms of the sale were that the Coliform Count had to be 
less than ten per gram and Standard Plate Count had to be less than 
20,000 per gram (Finding of Fact 5). Complainant had samples of the 
peaches taken to the Twining Laboratories, Inc. in Fresno, California. 
Tests were run of samples on October 13, 1976, October 18, 1976, Oc- 
tober 20, 1976, October 25, 1976, November 1, 1976 and November 3, 
1976. Copies of the results were sent to respondent on November 23, 
1976. The results indicated that the peaches had a high bacteria count, 
not in conformity with the terms of sale. This test showed that approxi- 
mately 50% of the samples failed to meet the contract, in regard to Colli- 
form and Standard Plate Count. 


8. Samples of the goods were inspected by the Department of Agricul- 
ture on October 15, 1976. The inspection said in pertinent part: 


CERTIFICATE OF QUALITY AND CONDITION 


Date 
October 15, 1976 
Applicant Address 
B&F Frozen Fruit Specialties Inc. Reedley, California 


Receiver or Buyer Address 
Mid-Valley Products Corp Greenville, South Carolina 29606 


Source of Samples Product Inspected 
Officially Drawn FROZEN PEACHES 
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Principal Label Marks “MID-VALLEY BRAND Frozen-Sliced Peaches Packed in 
Puree and Sugar Syrup Net Weight: 32 lbs. Citric, Malic, and Ascorbic Acids Plus Salt 
added for Color Preservation. Packed For Mid-Valley Products Corp. Greenville, S.C. 
29606. 


Type : Yellow Freestone 
Style : Sliced 
Character : I Soft-Ripe Fruit 


Grade: U.S. Grade or U.S. Choice 
Average Score 84 points 


MEETS quality requirements of Mid-Valley Products Corp. No. NV 00746 
dated August 26, 1976, on pits and size. 


Remarks: 

This certificate covers 2,475/32 pound cans 79,200 pounds (packer’s count and de- 
clared weight). Packed in fully enameled cans with disc covers and slip-cover lids. Lot 
identified as Lot 1, located at Poppy Foods Freezer, Dinuba, California. 


9. After being notified of the high bacteria counts, respondent agreed 
to accept the shipments of frozen peaches, contingent upon further lab 
tests in South Carolina showing that the peaches met the bacteria count 
requirements as reflected in the purchase order (Finding of Fact 5). 
These tests on the peach samples were undertaken by the State of South 
Carolina Department of Agriculture, Laboratory Division. 


10. In its complaint, complainant submitted a letter from the State of 
South Carolina Department of Agriculture, Laboratory Division dated 
June 10, 1977 to the broker, Consolidated Processors. This letter was 
signed by Truluck Kelly, Director of the Laboratory. The letter said in 
pertinent part: 


This letter will confirm to you that this Laboratory received twenty-four frozen 
peach samples from Mid-Valley Products on December 15, 1976. 


On April 22, 1977, we mailed a confirmation Report of the bacteriological work 
on sixteen of the samples to Mid-Valley Products with a copy to you. All of the 
original twenty-four had been reported by telephone to Mr. S. D. Price (com- 
plainant) during January of this year. 


Inadvertently, we mislaid our working analysis copy covering the remaining 
eight samples of frozen peaches. When you requested a written report on the 
samples, I contacted Mr. Price’s office to get the exact figures that had been 
given to him, however, the figures were not available. 


In discussing with your request with our Chemist in charge of the Food Labora- 
tory, it is our recollection that none of the Coliform counts “MPN/g” were more 
than 10 per gram and the “APC/g” (Standard Plate Count) were in the range of 
the others reported, that is in the hundreds or certainly lower than 20,000. 
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11. Upon arrival of the frozen peaches at destination, respondent re- 
jected 2,887, 32-pound cans which had a contract price value of 
$21,710.24. Respondent also charged frieght of $1.49 per tin for 
$4,301.63. 


Respondent withheld from complainant $1,335.00 as charges for labor 
involved in the resorting of tins. Respondent withheld from complainant 
$1,360.87 as storage charges. 


12. Complainant resold the rejected produce and received a total of 
$22,618.40. 


13. An informal complaint was filed on June 17, 1977, which was 
within 9 months after the cause of action alleged herein acrued. 


CONCLUSIONS 


Complainant alleges that it made a sale through Consolidated 
Processors of California (acting as broker) to respondent of 7,409 cans of 
frozen sliced ice cream peaches. Part of the terms of the contract were 
that Coliform (MPN/g) had to be less than 10 per gram, and Standard 
Plate Count (APC/g) had to be less than 20,000 per gram. (Finding of 
Fact 7) 


Complainant had samples of bacterial counts taken to the Twining 
Laboratories, Inc., in Fresno, California. The results of the laboratory 
tests in Fresno showed that approximately 50% of the samples failed to 
meet the contract requirements regarding (MPN/g) and/or (APG/g). 
(Finding of Fact 7) Complainant contends that the results of the tests 
taken were in doubt, because the samples may have been accidently con- 
taminated by complainant’s personnel. The record does not indicate 
whether the samples were or were not contaminated by complainant’s 
personnel. 


On or about October 25, 1976, respondent, through Mr. Arthur Price, 
then president of respondent, indicated to complainant that respondent 
would accept the peaches, subject to a final confirmation of bacterial 
counts in South Carolina. If the South Carolina test showed that the 
peaches met the contract requirements respondent agreed to accept 
them. If the test showed that they did not meet the contract require- 
ments, complainant would be in breach, and respondent would not ac- 
cept them. 


The South Carolina tests were taken by the South Carolina Depart- 
ment of Agriculture (Finding of Fact No. 9). Samples were submitted to 
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the South Carolina Department of Agriculture which were mishandled 
at the laboratory (date not clear from record). Mr. Truluck Kelly, head of 
the lab, requested that respondent send him another batch of samples 
which respondent did, about December 15, 1976. According to respond- 
ents’s answer, after a few days, Mr. Kelly called respondent on the tele- 
phone and told respondent that the results of the test indicated “a com- 
plete sameness in the Coliform counts and the Plate counts”. It is not 
clear whether “complete sameness” means that the results were the same 
as the Fresno test or that the results showed that the contract require- 
ments were met. In any event, this test was not good enough for 
respondent. Respondent contends that this was merely a presumptive 
test and that it was of no use whatsoever. Therefore, respondent re- 
ferred to the original laboratory analysis in Fresno, and rejected the 
peaches. 


In reviewing the evidence we must examine the chain of circum- 
stances. The original inspection done by complainant showed that the 
produce did not meet the contract requirements. However, respondent 
and complainant then mutually modified the contract by making an 
agreement that respondent would accept the goods if results of an in- 
spection of the peaches in South Carolina showed that the peaches met 
the bacteria count requirements as reflected in the purchase order (Find- 
ing of Fact 5). Respondent, after taking control and dominion over the 
goods, was to secure a valid inspection in South Carolina. 


The evidence shows that the inspection, such as it was, showed that 
the samples met the contract requirements (Finding of Fact 10). How- 
ever, the respondent contends that the inspection was not a proper in- 
spection. Thereafter, respondent rejected the goods. 


By the contract modifications, respondent and complainant agreed, in 
effect, that the first inspection should be discounted and the peaches 
would be subject to a second inspection in South Carolina. Respondent 
put complainant in the position of waiting to hear what the inspection 
showed. Complainant had no control over the produce until respondent 
obtained an inspection in South Carolina. The modified contract 
provided that the acceptability of the peaches would depend on the 
inspection of the laboratory in South Carolina. The South Carolina 
inspection as reflected by the director’s letter (Finding of Fact 10), 
showed that the peaches met the requirements. 


The Hart Cherry Packers, Inc. v. Johnston Pie Company, 22 A.D. 733 
(1963) concerned the sale of frozen cherries. In that case, the sale of 
4,000 tons of cherries was made subject to the buyers approval of 
samples upon respondent’s examination. Upon examination, respondent 
concluded that the cherries were “found to lack the desired color and the 





1242 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1236 


peculiar tartness of taste necessary to make cherry pies meeting 
respondent’s standards”, supra at 739. That case found that the agree- 
ment between the parties called specifically for respondent’s approval of 
samples to be submitted by complainant. The case held that “while a 
purchaser may not arbitrarily avoid a sale agreement by deciding that 
the product submitted is not of the desired quality ... (citations 
omitted) as long as the respondent acted in good faith, its judgment is 
final “. . . (citations omitted), supra at 733. 


The instant case can be distinguished. This case provided that 
respondent would decide the worth of the samples by obtaining its own 
inspection. Although the inspection respondent obtained showed that 
the samples met the contract requirement, respondent decided not to 
abide by that inspection. 


Respondent chose the South Carolina Laboratory. Respondent took 
the responsibility for getting the peaches inspected. Respondent had 
dominion over the load, took control over the load, obtained its own in- 
spection, and then decided that it would not abide by the inspection it 
had obtained. 


The agreement provided that respondent would obtain an adequate in- 
spection. Complainant and respondent had agreed to abide by such an in- 
spection. Respondent admits that it did not obtain a good inspection, 


and respondent refused to abide by the results of the inspection. We find 
that respondent by taking the responsibility of having the goods 
inspected, and by its own admission not having the goods inspected 
properly, breached the contract as modified and wrongfully rejected the 
goods. 


The 2,887 tins of peaches had a contract price of $21,710.24 (Finding 
of Fact 11). Respondent deducted from amounts paid to complainant 
$4,201.63 for freight. Complainant resold the rejected fruit (See UCC 
2-706) for a total of $22,618.40, leaving a net loss to complainant of 
$3,392.47 on the resale. In addition, respondent withheld from com- 
plainant $1,335.00 as charges for labor in resorting tins, and storage 
charges in the amount of $1,360.87 (these charges may be allowed as in- 
cidental damages under UCC 2-710) for a total charge of $2,695.87. 
This provides a grand total of $6,089.34. 


Respondent’s failure to pay to complainant $6,089.34 constitutes a 
violation of section 2 of the Act for which reparation should be awarded. 
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Within thirty (30) days from the date of this order respondent shall 
pay to complainant $6,089.34, with interest at the rate of 8 per cent per 
annum from December 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,652) 


B. & L. PRODUCE, INC. v. PROCACCI BROS. SALES CoRP. PACA Docket 
No. 2-4644. Decided August 9, 1978. 


Cherry tomatoes — No. 1 and 2 color — Express warranty — breach of — 
Damages — failure to substantiate claim for — Contract price — deduc- 
tions allowable — Balance due 


Where complainant breached the contract, but respondent failed to substantiate its claim 
for damages, respondent is liable to complainant for the contract price, $2,000.00, 
less stripping expenses, less the amount of $966.20 already paid by respondent in 
connection with this shipment, for a balance due and owing complainant thereon of 


$766.80. 


Shipment #2 — Contract terms — Deferred billing arrangement — failure to prove 
— F.o.b. sale basis — Contract price — failure to pay in full 


Where the contract terms with respect to shipment #2 were f.o.b. basis, respondent is 
liable to complainant for the entire contract price of this shipment, $3,860.00, less 
the amount of $1,340.00 already paid by respondent thereon, for a total due of 
$2,520.00. 


Total amount due — reparation awarded for 


The total amount due on shipments in issue herein, is $3,286.80, for which reparation is 
awarded complainant against respondent with interest. 


Bonnie Luken, Presiding Officer. 
Complainant pro se. 
William J. Fair, Springfield, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
November 15, 1976, complainant filed a formal reparation complaint by 
which it seeks to recover $3,556.80 in connection with the sale of two 
shipments of cherry tomatoes in interstate commerce to respondent 
Procacci Bros. Sales Corp. On May 9, 1977, copies of the formal repara- 
tion complaint and report of investigation were served on respondent. 
Respondent filed an answer to the complaint denying the substantive 
allegations of the complaint. 


Although the amount claimed as damages in the formal complaint 
exceeds $3,000, the parties have waived their right to an oral hearing. 
The shortened procedure set forth in the Rules of Practice (7 CFR 47.20) 
is therefore applicable to the resolution of this conflict. Respondent filed 
further evidence in the form of an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, B. & L. Produce, Inc., is a corporation whose post 
office address is P.O. Box 2270, Chula Vista, California. 


2. Respondent Procacci Bros. Sales Corp., is a corporation whose post 
office address is 3655 South Lawrence Street, Philadelphia, Pennsyl- 
vania. 


3. At the time of the transactions involved herein, respondent was li- 
censed under the Perishable Agricultural Commodities Act. 


4. On March 21, 1976, in the course of interstate commerce, com- 
plainant by oral contract sold to respondent 360 flats of cherry tomatoes 
at an agreed price of $2,000.00. This shipment shall be referred to here- 
after as shipment No. 1. The tomatoes were shipped from complainant’s 
place of business to respondent in Philadelphia, Pennsylvania, on March 
21, 1976. The tomatoes were required to be only No. 1 and No. 2 colors. 


5. On March 24, 1976, shipment No. 1 arrived in respondent’s place of 
business. Within 24 hours, on March 25, 1976, a federal inspection was 
made of the tomatoes. Inspection report D-25518 reported the tomatoes 
in the following condition “Average approximately 30% green, 20% 
breakers, 25% turning, 25% light red and red. 


6. Because of the variation in colors contained in the shipment No. 1, 
respondent was required to repack the tomatoes, ripening the differen- 
tial colors as required, a process called stripping. Respondent incurred 
expenses of $.75 per flat in connection with the stripping procedure. 
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7. On March 25, 1976, complainant by oral contract, sold to respond- 
ent one truckload of cherry tomatoes containing 1,440 flats of cherry to- 
matoes at an F.O.B. price of $4.50 per tray plus $5.00 palletizing and 
$15.00 for the Ryan temperature recorder for a total contract price of 
$6,580.00. This shipment shall be referred to hereafter as shipment No. 
2. On March 25, 1976, the broker, W. H. Sheffield issued a confirmation 
of sales reflecting the above stated contract price. 


8. On March 25, 1976, complainant shipped, from its place of busi- 
ness, to respondent, at its place of business, shipment No. 2 in accord- 
ance with the above specified contract requirements. Shipment No. 2 
was received and accepted by respondent without complaint. 


9. On March 25, 1976, complainant invoiced respondent for shipment 
No. 2 at a price of $4.50 per tray of tomatoes plus $5.00 palletizing 
charge and $15.00 for the Ryan temperature recorder. 


10. The contracts for shipment No. 1 and shipment No. 2 were nego- 
tiated by W. H. Sheffield, a broker. 


11. Respondent has made payment to complainant in the amount of 
$963.20 for shipment No. 1 and $4,060.00 for shipment No. 2. 


12. The informal complaint was filed on June 17, 1976, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant claims $1,036.80 for shipment No. 1, which represents 
the difference between the contract price and the amount paid by re- 
spondent. In connection with shipment No. 2, complainant requests 
reparation in the amount of $2,520.00, which amount represents the dif- 
ference between the contract price and the amount received from re- 
spondent. Complainant alleges that both shipments complied with con- 
tract specifications. Respondent claims that shipment No. 1 did not 
meet contract specifications, and therefore it is not liable for the entire 
contract price. Respondent claims shipment No. 2 was shipped on a de- 
ferred billing basis rather than on a F.O.B. basis as alleged by complain- 
ant and that respondent remitted proceeds based on a reasonable sales 
price. 


I. Shipment No. 1 


Respondent claims that the oral contract between the parties required 
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shipment No. 1 to contain only No. 1 and No. 2 color tomatoes. ' The 
broker’s memoranda of sale enumerate no color specifications. The 
broker, however, by sworn affidavit, states the contract required ship- 
ment of only No. 1 and No. 2 color tomatoes. While the broker’s memo- 
randa of sale are evidence that contracts of sale existed between the 
parties, they do not constitute the contract. Therefore, since complain- 
ant has not refuted the broker’s statements as to the color requirements, 
we find that the contracts required complainant to ship only No. 1 and 
No. 2 color tomatoes. Based on the destination inspection (Finding of 
Fact 5), we find the complainant breached an express warranty with re- 
spect to shipment No. 1. 


The Uniform Commercial Code section 2-714 (2) sets forth the meas- 
ure of damages to which the buyer is entitled, upon breach of a warranty 
by the seller. ? Respondent alleges it eventually averaged $5.00 per flat 
for the tomatoes after sorting and ripening and incurred expenses in the 
amount of $1.13 for freight, $.75 for stripping costs and $.50 for over- 
head and lost profit. The only expense directly correlated to the color 
problem is the stripping expense. Respondent has unfortunately 
provided us with no means by which to determine the value of the toma- 
toes as delivered. No accounting was rendered to substantiate respond- 
ent’s statement that it averaged $5.00 per flat for the tomatoes. No ex- 
planation is given why freight is included as an expense incurred by rea- 
son of complainent’s breach and no explanation is given as to how re- 
spondent arrived at a lost profit and overhead figure of $.50. Therefore, 
we find that respondent is liable for the entire contract price of 
$2,000.00, less stripping expenses of $.75 per flat or $270.00. Respond- 
ent is therefore liable for $1,730.00 in connection with shipment No. 1 
less the payment of $963.20, or a balance of $766.80. Respondent’s 


* The standards for fresh tomatoes are set by the “Color Classification Requirements in 
U.S. Standards for Grades of Fresh Tomatoes”. Descriptive words are correlated to numer- 
ical color classifications as follows: 


Color Number Color Name 
No. 1 Green 

No. 2 Breakers 
No.3 Turning 
No. 4 Pink 

No.5 Light Red 
No.6 Red 


* Section 2-714 (2) states, “The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted, unless special circumstances 
show proximate damages of a different amount.” 
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failure to pay such amount to complainant in connection with shipment 
No. 1 is a violation of section 2 of the Act for which reparation should be 
awarded with interest. 


II. Shipment No. 2 


There is no dispute concerning any aspect of shipment No. 2 save for 
the method by which the price is to be determined. Respondent and the 
broker claimed the shipment was sold under deferred billing basis. Com- 
plainant claims the shipment was sold f.o.b. at $4.50 per flat. We find it 
difficult to believe that the broker would have neglected to include, in 
the confirmation of sale, a notation concerning an important condition 
of sale of such as a deferred billing arrangement. We are also uncon- 
vinced by the broker’s explanation as to why a confirmation of sale was 
issued, showing the terms of the sale to be f.o.b., $4.50 per tray for the 
tomatoes. We therefore find that the shipment No. 2 was sold on an 
f.0.b. basis at $4.50 per tray. 


Respondent has paid complainant $1,340.00 for shipment No. 2. 
Respondent, having been found liable for the entire contract price, 
should pay to complainant an additional $2,520.00. 


Respondent’s failure to pay the $2,520.00 amount to complainant with 
respect to shipment No. 2 is a violation of section 2 of the Act for which 


reparation should be awarded with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $3,286.80 with interest thereon at the rate 
of 8 per cent per annum from May 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,653) 


BERWICK VEGETABLE COOPERATIVE v. A. G. SHORE COMPANY. PACA 
Docket No. 2-4783. Decided August 4, 1978. 
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Contract terms — f. o. b. sale — Implied warranty — reasonable care by 

shipper in instructions to carrier — breach of — Inadequate transit facili 

ties — loading on — Negligence — responsibility for — Damages — measure 
of — fouhd greater than reparation sought — Dismissal 


Where the amount of reparation sought by the complainant, $1,780.40, is less than the 
$1,786.00 damages sustained by respondent as a result of complainant’s breach as 
found herein, the complaint is dismissed. 

Lowell Stanley, Presiding Officer. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 


complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,786.40 in connection with a shipment of 
cabbage in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount of damages claimed does not exceed $3,000, the 
shortened procedure provided for in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement. Respondent did not file an answer- 
ing statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Berwick Vegetable Cooperative is a corporation 
whose address is P.O. Box 423 Berwick, Pennsylvania. 


2. Respondent, A.G. Shore Company Inc. is a corporation whose ad- 
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dress is P.O. Box 931, Winston-Salem, North Carolina. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. On or about July 20, 1976 in the course of interstate commerce, 
complainant by oral contract sold to respondent one truckload consisting 
of Pennsylvania U.S. 1 green cabbage, 50 lb. net weight containers, 
16-20 heads per container, at the agreed price of $2.50 per carton 
F.O.B. and $2.10 per sack F.O.B., for a total of 218 containers and 550 
sacks, at a total price of $1700.00. Complainant added $200.00 to the in- 
voice price, for money complainant’s growers advanced to respondent’s 
trucker, for a total invoice price of $1900.00 (See finding of fact 6). The 
freight charge was $1.00 per bag and carton for a total of $768.00. 


4. The contract was negotiated by Ball Brokerage Company located at 
P.O. Box.506, Scranton, Pennsylvania, which acted as agent for both 
complainant and respondent. 


5. On July 22, 1976 complainant shipped in interstate commerce 
from two loading points in the State of Pennsylvania, to respondent at 
Mobile, Alabama, the kind, quality, grade and size of commodity called 
for in the contract of sale, in a truck supplied by respondent and oper- 
ated by David Miller, whose address is Route #2, Box 405, Barnwell, 
South Carolina. 


6. Complainant is a cooperative. The cabbage was loaded by two grow- 
ers who were cooperative members, in a truck with an inoperable refrig- 
eration unit, with mechanical difficulties and in need of tire repair. Com- 
plainant’s growers advanced the trucker $200.00 to make repairs, and 
complainant charged the advance to respondent without respondent’s 
knowledge or consent. The truck left complainant’s growers’ place of 
business with the refrigeration unit not in operation. 


7. The truck arrived at destination in Mobile, Alabama on July 26, 
1976. The truck was federally inspected on the same day, at 9:25 a.m., 
with the following results as shown by the inspection certificate: 


Where inspected: Applicants Warehouse 


Products inspected: Domestic type CABBAGE in mesh sacks and/or cartons. 
Mesh Sacks Printed “50 Lbs. Net Mountain Grown Cabbage Produce of USA”. 
Cartons Printed “Cabbage 50 Lbs. Net Wt. Grown Packed by Altemus Farms 
Penn Run, Pa.” Applicants count 548 sacks, 218 cartons. 


Condition of Load: Stacked in cooler at above location. 
Temperature of Product: In sacks: 50°F. in cartons: 60°F. 


Condition: Each lot: Heads or portions of heads not affected with decay 
fresh and crisp. Fairly good green color. Sack cabbage 6 to 82% average 43% 
decay. Cartons: From 18 to 80% average 49% decay. Decay being Bacterial 
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Soft Rot affecting 1 to 3 heads leaves and/or butts. Mostly advanced some in 
initial stages. 


8. The cost was $37.00 for the inspection. Respondent advanced the 
trucker $200.00 as for costs. 


9. Respondent arranged to have some of the load of cabbage sold to 
Fruit Distributing Co., Inc. of Mobile, Alabama. Fruit Distributing Co. 
Inc., dumped 298 sacks and 96 cartons of cabbage (dump certificate 
issued by the Department of Agriculture on July 28, 1976). $41.00 was 
charged for costs incidental to issuance of the dump certificate. 


10. Fruit Distributing Co. Inc. submitted an accounting to A.G. Shore 
Company Inc. This account provided in pertinent part: 


Fruit Distributing Company, Inc. 
Fruits, Vegetables, Produce, Frozen Foods 
#104A Brookley Industrial Complex 
MOBILE, ALABAMA 36601 


8-3-76 
TO: A.G. Shore Company, Inc. 


RE: Your Inv. 23134, Lot# 39265 
Our File #P-7303 


As reported this load arrived hot, unit not working, and cabbage in horrible 
condition. We are enclosing copy of notation from our Pensacola manager as 
well as government inspection and dumping certificate in Mobile. First of all, 
the count on your invoice was incorrect. We received 548 bags of cabbage and 
218 crates—the driver had no papers with him. This making the correct amount 
of original invoice $1832.50, or a difference of $125.50. 


ITEMIZATION OF DEDUCTIONS: 


DIFFERENCE IN AMOUNT OF INVOICE: 125.50 
LOSS PENSACOLA PORTION: 
Labor Reworking: 150 sx at 

Labor _Reworking: 88 ct at 


Loss after Reworking; 
S2sxat 2.26 
39ctat 2.75 
LOSS MOBILE PORTION: 
Labor Reworking: 100 sx at 


34 ct at 


Loss after Reworking; 
17sxat 2.25 
8ctat 2.75 
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Dumped Outright: 
298sxat 2.25 670.50 

96 ct at 2.75 264.00 1,048.35 
INSPECTION & DUMPING FEE: 78.00 


TOTAL OF DEDUCTIONS 1,661.301 


Rs ees 
H.W. Thurber, Jr. 


Executive Vice-President 


11. Respondent submitted an accounting purporting to summarize 
the price received from Fruit Distributing Company, Inc. in this transac- 
tion. This accounting provided in pertinent part: 


708.50 
1,561.80 


INVOICE: Received 218 ct Cabbage at 3.25 
D 


2 
548 sx Cabbage at 2.8: 


LOSS PENSACOLA 
PORTION: 
Labor Reworking: ‘ at .40 60.00 
at .40 35.20 95.20 
Loss after ” ‘ at2.85 262.20 
at3.25 126.75 388.95 
LOSS MOBILE 
PORTION: 
Labor Reworking: at .40 40.00 
at .40 13.60 


Loss after ” : at2.85 48.45 
at3.25 _ 26.00 


DUMPED OUTRIGHT: 
298 sx at2.85 849.30 
96 ct at3.25 312.00 141 61.30  —-1289.35 
INSPECTION & DUMPING FEE: 78.00 
TOTAL OF DEDUCTIONS 1851.80 
INVOICE 2,270.30 
Less Deductions — 1,851.80 


Balance 418.80 
Paid by previous check _— 296.70 Ck #10849 Received 8/5/76 


AMOUNT DUE $ 122.10 Ck #11172 Received 9/2/76 
12. Respondent has paid complainant $113.60 in connection with this 


transaction, leaving a balance of $1,786.40, claimed on the contract 
price, and the $200.00 advance to the trucker. 
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13. An informal complaint was filed on April 5, 1977, which is within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute that the cabbage was accepted by respondent. 
Rather, the dispute between the parties revolves around the question of 
who shall be held responsible for the transportation of the cabbage in the 
unrefrigerated truck, which was in poor mechanical condition. 


Complainant relies in support of its claim, on the F.O.B. terms of the 
sale, and the fact that the respondent secured the truck. Under such 
terms, responsibility for deterioration in transit generally rests with the 
buyer. However, F.O.B. terms do not relieve the seller from liability for 
damage resulting in transit as a result of the negligence of the seller. 
Furthermore, there is an implied warranty that reasonable care and 
judgment will be used in issuing instructions to the carrier on the part of 
the shipper. A. Levy and J. Zentner Co., v. Leef-Brandt Co., 21 A.D. 179 
(1962). 


The record discloses that the subject cabbage was loaded by two of 
complainant’s growers. Complainant is a cooperative, and the growers 
who loaded the truck were members of the cooperative. As such, they 
were acting for and on complainant’s behalf. Complainant has acknowl- 
edged that the growers knew that the truck refrigeration was not oper- 
able, that the truck was short of fuel, that the refrigeration unit was in 
need of repair, and that the truck tires were in need of repair. Complain- 
ant admits that the growers loaded the truck anyway. The truck de- 
parted from the growers’ places of business with the refrigeration unit 
not in operation. The evidence discloses that the growers, acting for 
complainant, had clear knowledge of the inadequacy of the truck for 
shipment of the cabbage, but that they still allowed the cabbage to be 
shipped in the truck. In view of the fact that complainant’s growers had 
the last opportunity to refuse to ship the cabbage, on what was clearly 
inadequate transit facilities, we find the damage to the cabbage was the 
result of complainant’s growers’ negligence in loading the cabbage on 
such facilities. Since the growers acted for and on the behalf of com- 
plainant, complainant is deemed to have breached the contract of sale. 
See Joe Phillips, v. Wisill Inc. t/a Cowell and Lewis Produce, 34 A.D. 763 
(1975). 


Having accepted the cabbage, respondent is liable to the complainant 
for the contract price thereof less damages resulting from complainant’s 
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breach. The measure of damages for seller’s breach of contract is the dif- 
ference between the value the cabbage would have had if it had been as 
warranted and the actual value of cabbage delivered to the buyer. 
(U.C.C.§ 2-714 (2)) 


In determining the actual value of the cabbage accepted, we first look 
at the dumping certificate of July 28, 1976 which identifies 298 sacks 
and 96 cartons of cabbage as those inspected on July 26, 1976. These 
were worthless as reflected by the dumping certificate. Looking to Fruit 
Distributing Co.’s accounting (finding of fact 10), we find the invoice 
price of the remaining 250 sacks at $2.25 is $562.50, and 122 cartons at 
$2.75 is $335.50, for at total of $898.00. We deduct a total of $148.00 
for labor reworking, for a total of $750.00. Thus, $750.00 is the actual 
value of the cabbage delivered. 


Under U.C.C. § 2-714 respondent’s measure of damages is the differ- 
ence at the time and place of acceptance between the value of the goods 
accepted and their value if they had been as warranted, plus incidental 
damages attributable to the breach. The best indication of the value they 
would have had is market price, however the market price is not avail- 
able. The closest comparable market price available for the same day is 
for New Jersey cabbage at New Orleans, Louisiana. This is too remote 
for use in the present case, (Pennsylvania Cabbage at Mobile, Alabama). 
Therefore, an adequate market price being unavailable, we look to the 
contract price plus freight as the best indication of value had the goods 
been as warranted. The contract price was $1700.00. We add the freight 
charge of $768.00 (finding of fact 3) for a total of $2468.00. We deduct 
from this the value of the goods as delivered of $750 for a total of 
$1718.00. 


We add to this respondent’s incidental expenses of a $41.00 dump 
charge, and $37.00 inspection fee for a total of $1786.00. $1,780.40 is 
sought to be recovered by complainant, which includes the $1700 con- 
tract price, the $200.00 advanced to the trucker by complainant’s 
growers, less $113.60 previously paid (see findings of fact 3, 6). We find 
that respondent is not liable for the $200.00 advance. It had no knowl- 
edge of the payment, and did not consent to it. This reduces the amount 
of reparation sought by complainant to $1,580.40. Since this amount is 
less than the amount of respondent’s damages, the complaint should be 
dismissed. 


The complaint is dismissed. 
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Copies of this Order shall be served upon the parties. 


(No. 18,654) 


WEISS BROKERAGE CoO. v. SAWYER FRUIT AND VEGETABLE COOPERATIVE 
CorP. PACA Docket No. 2-4547. Decided August 11, 1978. 


Broker — fulfillment of duties by — Confirmation of sale — terms of — un- 

timely objection to — Contract — nullification of not voiding satisfied obli- 

gations of broker — Brokerage fees — entitlement to — Reparation 
awarded for 


Where complainant broker negotiated a valid and binding contract, although it was there- 
after nullified due to a dispute between buyer and seller, complainant is entitled to 
the brokerage fees claimed. Respondent, therefore, is liable to complainant for 
brokerage fees in the amount of $1,237.50 for which reparation is awarded com- 
plainant against respondent with interest. 


Bonnie Luken, Presiding Officer. 
Complainant pro se. 
Donald M. Bailey, Grand Rapids, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). On Decem- 
ber 30, 1976, complainant filed a reparation complaint by which it seeks 
to recover $1,237.50 in brokerage fees in connection with the negoti- 
ation of an interstate sale of frozen cherries for respondent. On February 
1, 1977, copies of the formal reparation complaint and a report of the in- 
vestigation conducted by the Department were served on respondent. 
Respondent failed to answer the complaint within the time limits al- 
lowed by the Rules of Practice. Thereafter, on August 4, 1977, in re- 
sponse to respondent’s motion to set aside the default order and reopen 
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the proceeding, the proceeding was reopened for the purpose of receiv- 
ing respondent’s answer. Respondent filed an answer to the complaint 
denying liability for complainant’s reparation claim. 


Because the amount claimed as damages in the formal complaint does 
not exceed $3,000.00, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20) is applicable to the resolution of this dispute. Re- 
spondent filed further evidence in the way of an answering statement 
and complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Weiss Brokerage Co., is a corporation whose address 
is 500 North Michigan Avenue, Chicago, Illinois. 


2. Respondent, Sawyer Fruit and Vegetable Cooperative Corp., is a 
corporation whose address is P.O. Box 268, Bearlake, Michigan. At the 
time of the transaction involved herein, respondent was licensed under 


the Act. 


3. On or about July 22, 1976, in the course of interstate commerce, 
complainant acting as broker negotiated a contract between respondent 
and Blue Star Foods, Inc., Council Bluffs, Iowa, for the purchase, by 
Blue Star, of 2500 30-pound tins of frozen cherries, at an agreed con- 
tract price of 55 cents per pound for a total price of $41,250.00. The con- 
tract included an agreement that respondent was to pay complainant 
brokerage fees of 3% of the contract price. 


4. On July 22, 1976, complainant issued a broker’s memorandum of 
sale which stated the following information concerning the quality of 
the cherries: 


PACKERS GRADE “C” 


PRODUCT TO BE GRADE “C” FOR DEFECTS ONLY AND GRADE “A” FOR 
ALL OTHER FACTORS. 


5. After the issuance of the broker’s memorandum of sale, and after 
the delivery of the warehouse receipt for the cherries from respondent to 
Blue Star Foods, Inc., a dispute arose concerning the terms of the con- 
tract. The contract was eventually declared null and void by both parties 
due to a dispute between respondent and Blue Star Foods, Inc., concern- 
ing what condition standards if any were applicable to the cherries. 


6. The informal complaint was filed on December 9, 1976, which was 
within nine months of the date on which the cause of action accrued. 
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CONCLUSIONS 


Complainant claims: it is entitled to $1,237.50, which represents 
brokerage fees earned for the negotiation of a valid and binding contract 
for respondent. Respondent does not deny that a contract of the kind 
and at the time specified was negotiated by complainant, but denies lia- 
bility for the brokerage claimed because of an alleged violation by com- 
plainant of section 2 of the Act. 


The duties required of a broker are set forth in 7 CFR 46.28, as 
follows: 


The function of a broker is to negotiate for or on behalf of others, valid and 
binding contracts. A broker who fails to perform any specification or duty, ex- 
press or implied, in connection with any transaction is in violation of the Act 
and is subject to penalties specified in the Act and may be held liable for dam- 
ages which accrue as a result thereof. It shall be the duty of the broker to fully 
inform the parties concerning all of the terms and conditions of the proposed 
contract. 


Section 2 of the Act, 7 U.S.C. 499(b) makes it unlawful for a broker “to 
make, for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable agricultural 
commodity which is received in interstate or foreign commerce. . . .” 


It is well settled that a broker is entitled to a commission upon the 
negotiation by the broker of a valid and binding contract. Clemont-Jones 
Co., Inc. v. Cherry Foods Inc., 34 A.D. 677 (1975). We believe a valid and 
binding contract was negotiated by complainant between respondent 
and Blue Star Foods, Inc., as particularized by Finding of Fact No. 3 
above. The subsequent performance or nonperformance, by either party 
to the contract, has no effect on the broker’s legal right to brokerage 
fees. Respondent has raised the claim that complainant negotiated a con- 
tract, and issued a brokers’ memorandum of sale, stating terms which 
were not agreed to by respondent. Respondent states these actions con- 
stitute a violation, by complainant of section 2 of the Act. We do not be- 
lieve respondent has proved this claim. Respondent claims the contract 
was intended to cover the sale of cherries with no warranties as to U.S. 
grade. The broker’s memorandum of sale sets forth a guarantee by re- 
spondent, that the cherries should satisfy the requirements of Packer’s 
Grade “C” for defects and Grade “A” for all other factors. The use of de- 
scriptive terms which are as close to those used in U.S. grade standards 
as the terms used relative to this transaction could in some situations re- 
sult in our construing a contract as calling for a U.S. grade. However, in 
this case complainant has not denied respondent’s repeated allegations 
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that the contract was written to consummate a no grade sale and the use 
of the term “Packer’s” lends credence to respondent’s contention. 


The dispute which later arose between respondent and Blue Star 
Foods concerned Blue Star’s attempt to have the cherries inspected. Re- 
spondent was aware of the terms shown by the broker’s confirmation but 
states that it was assured by complainant that such terms were suffi- 
cient to consummate a no grade (non U.S.D.A. grade) sale. Respondent 
made no objection to the confirmation. When, however, respondent was 
confronted with a request for Federal inspection it apparently decided 
that the terms of the confirmation were questionable and refused to ship 
under the contract. If respondent was not satisfied with the terms of the 
confirmation it should have made a prompt objection upon receipt of 
such confirmation. Instead, respondent waited until performance was 
due to register any formal objection. We find no evidence in the record 
of a misrepresentation by complainant to either party. We believe that 
whatever may have been the reasons for the eventual nullification of the 
contract by respondent and Blue Star Foods, Inc., complainant complied 
with all duties required of it by the Act, negotiated a valid and binding 
contract, and therefore is entitled to the brokerage claimed. 


Therefore, we find that respondent’s failure to make full payment in 
the amount of $1,237.50 to complainant was a violation of section 2 of 
the Act for which complainant is entitled to reparation with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $1,237.50, with interest thereon at the rate 
of 8 percent per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,655) 


COACHELLA-IMPERIAL DISTRIBUTORS v. FRANKLIN PRODUCE CO. and/or 
THE GILBERT BROKERAGE CO. PACA Docket No. 2-4076. Decided 
July 18, 1978. 


Agent — lack of authority in — assumption of risk of loss — Reparation 
awarded 
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Where respondent Franklin Produce Co. accepted the grapes in issue and failed to sustain 
its burden of proof with respect to respondent Gilbert’s authority to collect, re- 
spondent Franklin is liable to complainant for the market value of the produce, 
$943.41, for which reparation is awarded complainant against this respondent with 
interest. Additional reparation of $1,251.10 is awarded complainant against re- 
spondent Franklin with interest. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


Lowell Stanley, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Richard E. Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), herinafter 
referred to as the Act. A timely complaint was filed on November 6, 
1975, in which complainant seeks a reparation award against respond- 
ent Franklin Produce Co. in the amount of $1,930.80 in connection with 
a transaction in interstate commerce involving a carload of grapes. Com- 
plainant has pleaded in the alternative that if respondent Franklin Pro- 
duce Co. is not found to be liable to complainant in this transaction, rep- 
aration should be awarded against respondent, the Gilbert Brokerage 
Co. A copy of the report of investigation prepared by the Department 
was served upon each of the respondents. Respondent, Franklin Produce 
Co. filed an answer thereto denying liability to complainant. Respond- 
ent, the Gilbert Brokerage Co. filed no answer, and, therefore, is deemed 
to be in default. 


Although the amount involved is less than $3,000 an oral hearing was 
held in St. Louis, Missouri, on June 14, 1977, because of the nature of 
the transaction and its connection with two other cases, PACA Docket 
No. 2-4074 and PACA Docket No. 2-4075, which involved the same 
complainant. Complainant and respondent Franklin Produce Co. were 
represented by counsel. One witness appeared on behalf of complainant, 
and three witnesses appeared on behalf of respondent Franklin Produce 
Co. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Coachella-Imperial Distributors, is a corporation 
whose address if P. O. Box 623, Coachella, California. At the time of the 
transaction involved herein complainant was licensed under the Act. 


2. Respondent, Franklin Produce Co. (Franklin), is a corporation 
whose address is 3-5 Produce Row, St. Louis, Missouri. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. Respondent, the Gilbert Brokerage Co. (Gilbert), is a corporation 
whose address is 97 Produce Row, Room 101, St. Louis, Missouri. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 


4. On or about July 23, 1975, in the course of interstate commerce, 
Franklin entered into negotiations with Gilbert, which was acting as 
broker with regard to a carload of U. S. No. 1 California Thompson Seed- 
less Grapes. This carload consisted of 360 lugs bearing the brand “Mr. 
Cid”, to be sent to Franklin. 


5. On or about July 23, 1975, complainant shipped to Franklin 360 
lugs of Thompson Seedless Grapes in a railcar. This railcar of grapes was 


accepted by Franklin. 


6. On or about July 23, 1975, complainant sent an invoice dated July 
23, 1975, to Franklin. The invoice provided that complainant had sold 
Franklin, 360 lugs of Thompson Seedless Grapes at $5.00 per lug, 
F. O. B. Coachella, California, plus pre-cooling at $.25 per lug, plus pal- 
letization at $.10 per lug, and a share of the cost of Ryan recorder at 
$4.80, for a total of $1,930.80. 


7. A broker’s standard memorandum of sale dated July 24, 1975, was 
sent by Gilbert to Franklin. The broker’s memorandum of sale said in 
pertinent part: 


Terms how payable-WE INVOICE COLLECT & REMIT FOR SHIPPERS 
ACCOUNT 


QUANTITY—6 PALLETS U.S. NO. 1 CALIF THOMPSON SEEDLESS 
GRAPES CID BRAND 


PRICE—(AT) ON SALE 


8. On or about July 31, 1975, respondent Franklin issued a check for 
$979.41 to Gilbert. No monies have been received by complainant re- 
garding this transaction. 
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9. The account of sales of Franklin dated August 1, 1975, provided as 
follows: Net proceeds of $1,530.75, less a commission of $191.34, han- 
dling and city deliver of $.10 per lug for a total of $36.00 and freight of 
$360.00 for a total deduction of $587.34 leaving a net value of $943.41. 


10. A formal complaint was filed November 6, 1975, which was with- 
in nine months after the cause of action alleged herein accured. 


CONCLUSIONS 


Complainant contends that the grapes involved herein were sold to 
Franklin through the broker Gilbert, and that Franklin having received 
and accepted the grapes now owes the complainant the agreed F. O. B. 
contract price for the load. This price is reflected by complainant’s in- 
voice. Franklin admits receiving and accepting the grapes, but denies 
any liability to complainant. Franklin, takes the position that its negoti- 
ations with Gilbert resulted in an “on sale” or “consignment” shipment. 
Franklin contends that the rendering of the checks to Gilbert fulfilled 
its obligations. Franklin also contends that because of the payment to 
Gilbert, who was acting as complainant’s agent, no further liability can 
be charged. Respondent, Franklin also contends that it was merely ob- 
serving the prevailing commercial practice in St. Louis, to wit: “whole- 
salers normally make all payments for commodities shipped to the 
brokers, acting as agents for the shippers, in the absence of specific 
instructions to the contrary communicated by the shipper directly to the 
wholesaler.” Franklin contends that it was following this prevailing 
commercial practice, and that, therefore, it is not liable to complainant 
on the amount. 


Respondent Gilbert is in default in this proceeding, having failed to 
file an answer to the formal complaint. We, therefore, have no evidence 
submitted by this respondent which might have been helpful in resolv- 
ing the issues in this case. We do have a memorandum of sale prepared 
by Gilbert in connection with this transaction. 


In construing the contents of the broker’s memorandum in the light 
most favorable to respondent, it might be said to evidence a contract of 
an “on sale” or “consignment” basis. It might also be said that Franklin, 
upon receipt of this document, and in the absence of any complaint by 
the complainant concerning the terms set forth herein, would be justi- 
fied in concluding that a “consignment” transaction had taken place as 
negotiated by Gilbert. However, as discussed below, such is not the case. 


Respondent Franklin denies receiving complainant’s invoice regarding 
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this transaction, which invoice reflected an F. O. B. sale of the grapes to 
Franklin. Complainant contends that the invoice was sent to respondent 
in the normal course of business, and that respondent should have and 
did receive it. Complainant’s president (complainant’s only witness) tes- 
tified at the hearing that he did not personally send the invoice. He testi- 
fied that, based upon the general practice of the office, an invoice was 
sent to repondent on the date that the grapes were loaded, July 23, 
1975. The witness testified that the invoice was made in triplicate, and 
that witness received a copy of the invoice at his office in Los Angeles on 
the date following the shipment. 


The testimony and ordinary business practice would appear to favor 
complainant’s testimony that the invoice was mailed. This being so, 
there is a legal presumption that it was received. H. W. Butler[ Brothers 
v. S. D. Monash Produce Company, 11 A. D. 472 (1952). We would agree 
with M. Lapidus and Sons v. A. D. Friedman and Company, 8 A. D. 68, 
73 (1949) which said: 


The percentage of the United States mail not received by the addressee is infin- 
itesimal, and it would seem a rare coincidence that this particular piece of mail 
the receipt of which. . .would have been damaging to the respondent, would be 
the one to be lost. 


We conclude therefore, that the invoice is deemed to have been re- 
ceived by respondent. 


Since we conclude that the invoice was received, we are of the opinion 
that Franklin was on notice by July 31, 1975, when it paid Gilbert, that 
an inquiry into the status of the matter was called for. Had Franklin 
made an inquiry of complainant, Franklin would have learned that Gil- 
bert, as broker, was negotiating a contract on complainant’s behalf 
which was not in keeping with the terms under which complainant was 
willing to sell. Franklin would also have learned that Gilbert had been 
given authority to collect for complainant. 


Aside from the question of the invoice, there is further reason why 
Franklin was on notice. 


Testimony at the hearing revealed that during June and July of 1975, 
immediately prior to the transaction here at issue, complainant entered 
six separate transactions with respondent, each negotiated by Gilbert, 
and each on an F.O.B. Coachella, California basis. In each of these 
transactions a bill or invoice was sent directly to Franklin, and in all 
cases Franklin issued a check directly to complainant. Franklin itself 
testified that it had received these six invoices, and had paid com- 
plainant directly. 
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These previous transactions between complainant and Franklin, all of 
which had been invoiced to Franklin, and with payment made directly 
from Franklin to complainant, show that Franklin should have made 
reasonable inquiries regarding the transaction in question, because the 
previous transactions reveal that there had been a prior course of deal- 
ing between the parties from which a deviation would be unusual. See 
Fowler Packing Co. v. John Moon Produce Company, and/or The Gilbert 
Brokerage Co., 35 A. D. 1947 (1976). 


As to the nature of the contract, Franklin contends that Gilbert was 
authorized by complainant to negotiate a contract and collect money. 
Complainant contends that Gilbert was not authorized, and there was in 
effect a lack of mutuality between complainant and Gilbert. 


The assumption of risk stemming from an agent’s lack of authority is 
on the party dealing with that agent. This party has the burden of rea- 
sonable diligence to ascertain the specific limitation of the agent’s au- 
thority. Authority to receive payment may not be implied from the mere 
fact that an agent has authority to sell. The buyer also has the burden to 
make the necessary inquiries in suspect instances such as this, to sub- 
stantiate whether or not the broker is in fact an agent that has the au- 
thority to collect the purchase price. See John Manning & Co., Inc. v. 
Red’s Market, Inc. and/or Gerald F. Covington d/b/a Jerry Covington 
Brokerage, 33 A. D. 1849 (1974) and Pasco County Peach Association v. 
J. F. Solley and Co., 146 F.2d 880 (4th Cir., 1945), 8 A. D. 327. 


Franklin has failed to establish that Gilbert was authorized by com- 
plainant to negotiate a contract under the terms set forth in the memo- 
randum of sale. Franklin has failed to establish that the broker was a 
proper payee who was empowered to collect money on and for the com- 
plainant’s behalf. It is concluded, therefore, that no contract came into 
being between complainant and Franklin for the goods involved herein, 
and that under the circumstances, Franklin’s acceptance rendered it 
liable to complainant for the reasonable market value of the goods at St. 
Louis. Woodrow Johns Co. v. The John C. Moritz Company and/or 
William Harsin, 19 A. D. 537 (1960). The best evidence of such value is 
the proceeds paid to Gilbert as a result of the negotiations with Frank- 
lin. The sale of the grapes involved was both prompt and proper, result- 
ing in net proceeds of $1,530.75, less a commission of $191.34, handling 
and city delivery of $.10 per lug for a total of $36.00, and freight of 
$360.00, for a total deduction of $587.34, leaving a net value of $943.41 
(Finding of Fact 9). Accordingly we accept this sum as representing the 
market value of grapes in St. Louis at the time of delivery. W. V. Knight 
v. Rebello Produce Co., 20 A. D. 648 (1961). Franklin’s failure to pay 
complainant $943.41 is in violation of section 2 of the Act for which rep- 
aration should be awarded with interest. 
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In connection with this hearing, we will award this complainant as the 
prevailing party, reasonable fees and expenses as follows: 


1. Attorney appearance at the hearing: 6 hours at $62.50 an hour for 
a total of $375.00 


2. Attorney preparation for the hearing: 10 hours at $62.50 an hour 
for a total of $625.00 


3. Subsistence for attorney: $10.50 (this case was held in connection 
with three other cases involving the same complainant—4074, 4075, 
4114. We allocate 1/4 of complaint’s subsistence for the total of four 
cases ($42.00) to this case ($10.50) 


4. Subsistence for witness: $10.50 (see #3) 
5. Cost of transcript: $29.60 


6. Mileage for witness for attorney: $200.50 (total mileage, airfare & 
car for four hearings $802.00; 1/4 allocate in connection with this 
hearing ($200.50). 


This is a total of fees and expenses allowable in this case of $1,251.10. 


Complainant has asked for an award of reparation against Gilbert, in 
the event Franklin was found not liable. Since we have found liability on 


the part of Franklin, it follows that the complaint against Gilbert should 
be dismissed. 


Within thirty days from the date of this order respondent Franklin 
Produce Co. shall pay to complainant as reparation $941.37 with inter- 
est thereon at the rate of 8 percent per annum from September 1, 1975, 
until paid. 


Within thirty days from the date of this order, respondent Franklin 
Produce Co. shall pay to complainant $1,251.10 as reparation for fees 
and expenses at the rate of 8 percent interest per annum from the date 
of this order until paid. 


The complaint against respondent the Gilbert Brokerage Company is 
dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,656) 


COACHELLA-IMPERIAL DISTRIBUTORS v. GUS MERCURIO FRUIT & PRO- 
DUCE CO. and/or THE GILBERT BROKERAGE Co. PACA Docket Nos. 
2-4074 and 2-4075. Decided July 19, 1978. 


Agent — lack of authority in — assumption of risk in dealing with — 

Contract — absence of — Payments — to broker absent authority of to 

collect — Net proceeds of sale — determined as market value — Reparation 
awarded against Mercurio — Dismissal as to Gilbert 


Where respondent Gus Mercurio Fruit & Produce Co. accepted the goods in issue absent a 
contract between itself and complainant, this respondent is liable to complainant for 
the market value thereof. Further, where respondent Gilbert Brokerage Co. was 
without authority to collect, respondent Mercurio’s payment to Gilbert does not 
constitute payment to complainant. Therefore, respondent Mercurio Fruit & 
Produce Co. is liable to complainant for the market value of the grapes in each trans- 
action, a total of $3,937.52, for which reparation is awarded against said respond- 
ent, with interest. 


Additional reparation of $1,347.00 is awarded complainant against respondent 
Mercurio for fees and expenses incurred in connection with the oral hearing. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


Lowell Stanley, Presiding Officer 
Charles Chorna, Century City, CA, for complainant. 
Louis E. Schwartz, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.), hereinaf- 
ter referred to as the Act, which proceedings have been consolidated for 
Decision and Order. With respect to Docket No. 2-4075, timely com- 
plaint was filed on November 6, 1975, in which complainant seeks a 
reparation award against respondent Mercurio Fruit and Produce Co. in 
the amount of $1,287.20 in connection with a transaction in interstate 
commerce involving a carload of grapes. A timely complaint was also 
filed with respect to Docket No. 2-4075 on November 28, 1975, in which 
complainant is seeking a reparation award against respondent Gus 
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Mercurio Fruit and Produce Co. in the amount of $2,766.52 in connec- 
tion with a transaction in interstate commerce involving a carload of 
grapes. Complainant has pleaded, in the alternative, that if respondent 
Gus Mercurio Fruit and Produce Co. is found not liable to complainant in 
these transactions, reparation should be awarded against respondent the 
Gilbert Brokerage Co. Copies of the reports of investigation prepared by 
the Department were served upon each of the parties. Copies of the 
formal complaints involved in each transaction were served upon each of 
the respondents. Respondent Gus Mercurio Fruit and Produce Co. filed 
an answer to each complaint, denying liability to complainant. Respond- 
ent, the Gilbert Brokerage Co., has filed no answer, and therefore is 
deemed to be in default. 


On June 15, 1977, an oral hearing was held in St. Louis, Missouri with 
respect to these two transactions. Complainant and respondent Gus 
Mercurio Fruit and Produce Co. were represented by counsel. One 
witness appeared on behalf of complainant and three witnesses appeared 
on behalf of respondent Gus Mercurio Fruit and Produce Co. Complain- 
ant filed a brief. 


FINDINGS OF FACT 


1. Complainant Coachella-Imperial Distributors, is a corporation 
whose address is P. O. Box 623 Coachella, California. At the time of the 
transactions involved herein complainant was licensed under the Act. 


2. Respondent Gus Mercurio Fruit and Produce Co. (Mercurio) is a 
corporation, whose address is 74 Produce Row, St. Louis, Missouri. At 
the time of the transactions involved herein respondent was licensed un- 


der the Act. 


3. Respondent The Gilbert Brokerage Co. (Gilbert) is a corporation, 
whose address is 97 Produce Row, Room 101, St. Louis Missouri. At the 
time of the transactions involved herein, respondent was licensed under 


the Act. 
PACA Docket 2-4074 


4. Onor about July 15, 1975, in the course of interstate commerce, re- 
spondent Mercurio entered into negotiations with respondent Gilbert. 
Respondent Gilbert was acting as broker with regard to a carload con- 
sisting of 480 lugs of Thompson Seedless Grapes bearing the brand “Mr. 
Cid”. 


5. On or about July 15, 1975, complainant shipped to respondent 





1266 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1264 


Mercurio in interstate commerce a car containing 480 lugs of Thompson 
Seedlees Grapes, which respondent accepted. 


6. Respondent Gilbert negotiated the terms of the sale of the lugs of 
grapes. The terms of the sale were stated to be for the purchase of 120 
lugs of Thompson Seedless Grapes at $6.00 f.o.b. St. Louis, and an addi- 
tional 300 lugs of grapes to be sold by Gus “on consignment” for the 
account of complainant. 


7. On or about July 15, 1975, complainant sent an invoice to respond- 
ent Mercurio. The invoice provided that complainant sold to respondent 
Guss 300 lugs of Thompson Seedless Grapes at $6.00 per lug f.o.b. 
Coachella, California for a total of $1,800.00 plus precooling charges of 
$75.00 ($.25 per lug) Palletization charges of $30.00 ($.10 per lug) and a 
Ryan Recorder charge of $4.00 for a total of $1,909.00. 


8. No confirmation of sale was sent to complainant or respondent 
Mercurio by Gilbert regarding this transaction. 


9. Upon receipt of the invoice from complainant, Mercurio spoke with 
Gilbert in a telephone conversation asking for clarification because the 
terms of the invoice differed from the terms negotiated with the broker. 
The broker, Gilbert told Mercurio to “forget it, it’s on consignment” 
(Transcript page 218, line 24 and 25). 


10. On or about July 29, 1975, respondent Mercurio paid to the 
broker Gilbert $2,562.75 in connection with the purchase of the 480 
lugs of grapes. This sum included a fee to the broker of $36.00 for ob- 
taining the grapes. 


11. Neither Mercurio nor Gilbert has paid complainant any money in 
regard to this transaction. 


12. A formal complaint was filed on November 6, 1975, which was 
within nine months after the case of action alleged herein accrued. 


PACA Docket 2-4075 


13. On or about July 23, 1975, respondent Mercurio negotiated an 
agreement with Gilbert for a railcar, for shipment from complainant to 
respondent Mercurio of 240 lugs of Thompson Seedless Grapes “Mr. Cid 
Brand” on a “consignment bases”. 


14. Onor about July 23, 1975, complainant shipped to Mercurio in in- 
terstate commerce a car containing 240 lugs of Thompson Seedless 
Grapes. The car was received and accepted by Mercurio. 


15. On or about July 25, 1975, complainant sent an invoice to 
Mercurio. The invoice stated that complainant sold to Mercurio 240 lugs 
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of Thompson Seedless Grapes at $5.00 per lug f.o.b. Coachella, Califor- 
nia, for $1,200.00 plus precooling charges of $60.00 ($.25 per lug) 
Palletization charges of $24.00 ($.10 per lug) and Ryan Recorder charges 
of $3.20 for a total of $1,287.20. The invoice bore the phrase “please pay 
from this invoice” and was received by Mercurio on or about July 30, 
1975. 


16. No confirmation of the transaction was received either by com- 
plainant or Mercurio. 


17. Upon receipt of the invoice from complainant and before payment 
to the broker Gilbert, respondent Mercurio inquired of Gilbert regarding 
the difference in terms between the invoice from respondent Mercurio 
and the terms which respondent Mercurio and broker Gilbert entered 
into concerning this transaction. The broke (Gilbert) instructed Mercuiro 
to disregard complainant’s invoice. 


18. On July 30, 1975, respondent Gilbert issued an invoice to re- 
spondent Mercurio. Such invoice said in pertinent part: 


Sold to Gus Mercurio Date July 30, 1975 
Packages — 240 

Contents — Pallet U.S. #1 Calif. Thompson Seedless Grapes 
Cid brand 

Price — On Sale 

Brokerage — at $.10—($24.00) 


19. On August 5, 1975, respondent Mercurio rendered an account of 
sales to Gilbert. This account in pertinent part was as follows: 


No. Packages Description Price Amount 


14 Grapes $6.50 $ 91.00 
45 Grapes 6.00 270.00 
10 Grapes 5.50 55.00 
‘ek Grapes 5.00 355.00 
100 Grapes 4.00 400.00 


Freight $ 240.00 
Commission Brokerage 46.38 
Handling Charge Delivery 36.30 


1,171.00 
Total Expense 422.38 
Check attached 748.62 


20. On August 5, 1975, respondent Mercurio issued a check to Gilbert 
for $772.62 which sum, included a brokerage fee of $24.00 for services 
rendered from respondent Gilbert. 
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21. Neither respondent Mercurio nor respondent Gilbert has paid 
complainant any money regarding this transaction. 


22. A formal complaint was filed on November 28, 1975, which was 
within nine months after the cause of action alleged herein, accrued. 


CONCLUSIONS 


Complainant alleges with respect to both proceedings that the grapes 
involved were sold to Mercurio through the broker Gilbert, and that 
Mercurio admittedly received and accepted the grapes. Complainant 
contends that Mercurio is liable for the agreed contract price of the loads 
as reflected by complainant’s invoices. Mercurio admits receiving and ac- 
cepting the grapes, but denies any liability to complainant. 


Mercurio contends that, regarding the July 15th (PACA Docket No. 
2-4074) transaction, it entered into an oral contract with Gilbert “as 
agent for an unknown principle” to purchase 120 lugs of Thompson 
Seedless Grapes at $6.00 per lug f.o.b. St. Louis, and to receive an addi- 
tional 360 lugs of grapes to be sold and handled by respndent “on con- 
signment.” 


Mercurio contends that, regarding the July 24, 1975 (PACA Docket 
No. 2-4075) transaction, it entered into a contract with respondent Gil- 
bert “as agent for an unknown principle” to receive and handle 240 lugs 
of grapes on consignment for the account of complainant. 

Mercurio contends that its disposal of the goods and the rendering of 
the checks for the net proceeds to Gilbert fulfilled its obligation. 
Mercurio contends that because of the payment to Gilbert, who was act- 
ing as complainant’s agent, no further liability can be charged to it. 
Mercurio also contends that its actions reflected a prevailing commercial 
practice in St. Louis at the time: “wholesalers normally make all pay- 
ments for commodities shipped to brokers, as agents of the shippers, in 
the absence of specific instructions to the contrary communicated by the 
shipper directly to the wholesalers.” 


Respondent Gilbert is in default in these proceedings, having failed to 
file and answer to the formal complaint. We, therefore, have no evidence 
submitted by this respondent that might otherwise have been helpful in 
resolving the issues in this case. In addition we have no memorandums 
of sale prepared by Gilbert in connection with these transactions. 


Regarding the July 15, 1975 transaction (PACA Docket No. 2-4074), 
Mercurio admits that it received complainant’s invoice of July 18, 1975, 
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reflecting an f.o.b. sale of 300 lugs of grapes for a net total of $1,909.00. 
Complainant contends that it also sent another invoice regarding the 
other 180 lugs of grapes. Respondent Mercurio contends that it never re- 
ceived this invoice. The circumstances regarding the second invoice are 
not clear from the evidence. However, regarding the first invoice, the 
circumstancs lead to the conclusion that Mercurio received the invoice 
prior to the time when Mercurio paid over the proceeds to Gilbert. In 
addition, Mercurio has not contended that it received the invoice after 
making payment to Gilbert. 


Respondent Mercurio admits that the substance of the invoice, as sub- 
mitted by complainant to it, was not in accord with the agreement that 
it had with the broker Gilbert. Mercurio reports making an inquiry to 
the broker Gilbert and being advised by Gilbert to “forget it”. (Finding of 
Fact #9) We are of the opinion that Mercurio was, or should have been on 
notice that an inquiry of complainant into the status of the matter was 
called for. Had Mercurio made such an inquiry of complainant, whose in- 
voice reflected a proprietary interest in the goods, then it is obvious that 
Mercurio would have learned that Gilbert as broker, was negotiating a 
contract on complainant’s behalf which was not in keeping with the 
terms upon which complainant was willing to sell, and that Gilbert had 
been given no authority to collect for this load by complainant. 


Regarding the July 23, 1975 transaction (PACA Docket No. 2-4075), 
respondent Mercurio admits that it received complainant’s invoice in- 
voice reflecting an f.o.b. sale of the grapes. Respondent Mercurio also ad- 
mits that it received the invoice prior to making payment to Gilbert. 


Although no memorandum from the broker was received by respond- 
ent, respondent admits to making an inquiry of the broker Gilbert re- 
garding the difference in the terms as respondent Mercurio believed 
them to be with Gilbert, and the invoice as issued by complainant. Gil- 
bert advised Mercurio to ignore complainant’s invoice and to reply only 
to respondent Gilbert’s invoice as to the terms of payment. We are again 
of the opinion that Mercurio was or should have been on notice that an 
inquiry of complainant into the status of the matter was called for. Had 
Mercurio made an inquiry of the complainant, whose invoice reflected a 
proprietary interest in the goods, then Mercurio would have learned that 
Gilbert, as a broker, was negotiating a contract on complainant’s behalf 
which was not in keeping with the terms under which complainant 
wanted to sell. It also would have learned that Gilbert had been given no 
authority by complainant to collect for these loads. The question that re- 
spondent Mercurio raises regarding “an undisclosed principle” (if it was 
a problem at all) was cleared up before respondent Mercurio paid the 
money to respondent Gilbert. Mercurio knew that complainant was the 
principal in this case long before it paid the money to Gilbert. 
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The assumption of risk stemming from an agent’s lack of authority is 
on the party dealing with that agent. (See John Manning & Co., Inc. v. 
Reds Market, Inc., and/or Gerald F. Covington d/b/a Jerry Covington 
Brokerage Co.,33 A.D. 1849 (1974) The party has the burden of reason- 
able diligence to ascertain the specific limitation of the agent’s 
authority. It cannot rely solely on the assurances to the agent. The court 
in Pasco County Peach Association v. J. F. Solley and Co., 146 F.2d 880, 
883 (4th Cir., 1945), 8 A.D. 327, 352 stated: “Authority to receive pay- 
ment may not be implied from the mere fact that an agent has authority 
to sell.” We take this analysis one step further, and conclude that the 
buyer also has the burden to make the necessary inquiries, especially in 
suspect instances, to substantiate whether or not the brokerage firm act- 
ing as an agent has the right and authority to collect the purchase price. 


A number of factors occurred that should have made Mercurio suspi- 
cious, and warned it to proceed with caution and inquire of the complain- 
ant. The fact that no broker’s memorandum was received in any of the 
transactions, as is standard in most procedures of this nature, should 
have put Mercurio on notice. In addition, the evidence shows that there 
had been transactions in 1975 previous to those at issue between the 
complainant and respondent Mercurio, all of which had been invoiced by 
complainant to respondent Mercurio. These transactions suggest that 
there had been established a prior course of dealing between the parties 
from which a deviation would be unusual. 


We conclude that respondent Mercurio was not at liberty to assume 
that Gilbert had proper authority. Mercurio did not exercise the due 
diligence necessary to ascertain that the authority resided in the agent. 
Respondent Mercurio failed to establish that Gilbert was authorized by 
complainant to negotiate a contract, and also failed to establish that Gil- 
bert was a proper payee who had power to collect money on and for the 
complainant’s behalf. It is concluded, therefore, that no contract came 
into being between complainant and Mercurio for the goods involved 
herein, and that under the circumstances Mercurio’s acceptance render- 
ed it liable to complainant for the reasonable market value of the goods 
at St. Louis. Woodrow Johns Co. v. John C. Moritz Co. and/or William 
Harsin, 19 A.D. 537 (1960). As to such value, this may be evidenced by 
the proceeds received by Gilbert as a result of negotiations with 
Mercurio. Regarding the July 15, 1975 transaction (PACA Docket No. 
2-4074), it appears that the sale of the grapes involved was both prompt 
and proper resulting in net proceeds of $2,490.00 for the grapes “on con- 
signment” and $762.00 for the 120 lugs of grapes sold f.o.b. for a total of 
$3,252.00. Accordingly we accept this sum as representing the market 
value of grapes at St. Louis at the time of delivery. W. V. Knight v. 
Rebello Produce Co., 20 A.D. 648(1961). However, complainant has only 
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asked for $2,766.52 in connection with this transaction, which is the 
maximum amount we can award. Regarding the July 23 transaction 
(PACA Docket No. 2-4075), we derive the value of the grapes by the 
same method. The reasonable value of the grapes as reflected by the re- 
turn on the sale issued by respondent to Gilbert (Finding of Fact #19) 
was in the amount of $1,171.00. Respondent’s Gus’ failure to pay com- 
plainant the total of $3,937.52 is in violation of section 2 of the Act for 
which reparation should be awarded with interest. 


In connection with this hearing, we will award complainant as the pre- 
vailing party, reasonable fees and expenses as follows: 


1. Attorney appearance at the hearing: 4 hours at $62.50 an hour for 
a total of $250.00 


2. Attorney preparation for the hearing 10 hours at $62.50 per hour 
for a total of $625.00 


3. Cost of transcript: $29.60 


4. Subsistence for attorney: $21.00 (these two cases were held in 
connection with two other cases involving the same complainant — 
4076, 4114. We allocate 1/2 of complaints subsistence for the total of 
four cases ($42.00) to this case ($21.00). 


5. Subsistence for witness: $21.00 (see #4) 


6. Mileage for witness and attorney: $401.00 (total mileage airfare 
and car for four hearings $802.00; 1/2 allocated in connection with these 
two hearings ($401.00) ). 


This is the total of fees and expenses allowable in these two cases of 
$1,347.60. 


Complainant had asked for an award of reparation against Gilbert in 
the event Mercurio was found not to be liable. Since we have found 
liability on the part of Mercurio it follows that the complaint against 
Gilbert is dismissed. 


Within 30 days from the date of this order respondent Gus Mercurio 
Fruit and Produce Co. shall pay to complainant as reparation $3,937.52, 
($2,766.52 in connection with 2-4074, and $1,171.00 in connection with 
2-4075) with interest thereon at the rate of 8 percent per annum from 
September 1, 1975, until paid. 
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Within thiry days from the date of this order respondent Gus 
Mercurio Fruit and Produce Co. shall pay to complainant $1,347.00 as 
reparation for fees and expenses at the rate of 8 per cent interest per 
annum from the date of this order until paid. 


The complaint against the Gilbert Brokerage Co. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,657) 


In re MICHAEL COHEN, d/b/a MIKE’S FARMERS MARKET. PACA Docket 
No. 2-5116. Decided July 13, 1978. 


Flagrant and repeated violations — failure to pay — Admission of facts — 
by failure to file answer — Publication of facts 


Where respondent violated the Act in flagrantly and repeatedly failing to pay for perish- 
able agricultural commodities as found herein, the facts and circumstances shall be 
published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
June 28, 1978, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested that a finding be made that respondent has committed 
willful, repeated and/or flagrant violations of the Act pursuant to Sec- 
tion 8 (7 U.S.C. 499h (a) ). The alleged violations occurred when re- 
spondent failed to make full payment promptly to 19 sellers of agreed 
purchase prices to a total amount of $205,295.69 with respect to 67 lots 
of perishable agricultural commodities purchased, received, and ac- 
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cepted by respondent in interstate commerce during the period Decem- 
ber 1976 through August 1977. A copy of the complaint was served on 
respondent. Respondent filed an answer thereto, admitting the viola- 
tions alleged in the complaint and consenting to the issuance of a de- 
cision and order in this case. Therefore, pursuant to Section 1.138 of the 
Rules of Practice, 7 CFR 1.138, the following decision and order is is- 
sued without further procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Michael Cohen, is an individual doing business as 
Mike’s Farmers Market, whose mailing address is 2840 Nth. State Road 
7, Hollywood, Florida 33021. 


2. Pursuant to the licensing provisions of the Act, license No. 730939 
was issued to respondent on February 6, 1973, and was renewed an- 
nually. This license terminated on June 9, 1978, pursuant to Section 4a 
of the Act upon confirmation of respondent’s Plan of Arrangement in a 
proceeding under Chapter XI of the Bankruptcy Act instituted on Sep- 
tember 20, 1977, in the U. S. District Court, Southern District of 
Florida; Case No. 77-1100-BK-WMH-H. 


3. During the period December 1976 through August 1977, re- 
spondent purchased, received and accepted in interstate commerce from 
19 sellers, 67 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed, or adjusted, purchase prices, or balances thereof totaling 
$205,295.69. 


4. Respondent has reduced the total of the amount of agreed, or ad- 
justed purchase prices, or balances thereof, for which full payment 
promptly was not made to the sellers, by payment of 20 percent of these 
amounts as provided in respondent’s Plan of Arrangement confirmed by 
the court on June 9, 1978. 


CONCLUSIONS 


1. Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly of the agreed, or adjusted purchase prices, or balances 
thereof, for 67 lots of perishable agricultural commodities as set forth in 
finding of fact 3 above. 
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ORDER 


A finding is hereby made that respondent has committed willful, re- 
peated and flagrant violations of Section 2 of the Act (7 U.S.C. 499b). 


This order shall be effective on the 11th day after issuance. 
Copies hereof shall be served upon the parties. 


(No. 18,658) 


In re THE G. FAVA FRUIT COMPANY. PACA Docket No. 2-5136. Decided 
July 31, 1978. 


Flagrant and repeated violations — failure to pay net proceeds of sale — 
Sanction 


Where respondent flagrantly and repeatedly violated the Act in its failure to make full pay- 
ment promptly of net proceeds in the amount of $6,125.36 to 25 shippers for 47 lots 
of perishable agricultural commodities, respondent is suspended as a registrant 
under the Act for 30 days. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. . 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on July 19, 1978, 
by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. The com- 
plaint alleges that during the period of January 1976, through De- 
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cember 1976, respondent received in interstate commerce, on consign- 
ment, 47 lots of fruit and vegetables from 25 shippers, but failed to ac- 
count truly and correctly and to make full payment promptly to the ship- 
pers involved the net proceeds realized from the sale of these com- 
modities, in the total amount of $6,125.36. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, The G. Fava Fruit Company, is a corporation, whose 
address is 1822 Worcester Street, Baltimore, Maryland 21230. 


2. Pursuant to the licensing provisions of the Act, license number 
080963 was issued to Respondent on September 4, 1942. This license 
has been renewed annually, presently is in effect, and next is subject to 
renewal on or before September 4, 1978. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 3 of the complaint, during the period 
January 1976, through December 1976, respondent received in inter- 
state commerce, on consignment, 47 lots of fruit and vegetables, all 
being perishable agricultural commodities, from 25 shippers, accepted 
and sold these commodities, but failed to account truly and correctly and 
to make full payment promptly to the shippers, the net proceeds realized 
therefrom in the amount of $6,125.36. 


5. Respondent has made full restitution to all shippers the amounts 
due in respect of the consignment transactions set forth in Finding of 
Fact 4. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 
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Respondent’s failures to account truly and correctly and to make full 
payment promptly of the net proceeds due to shippers, as set forth in the 
Finding of Fact 4, above, constitute flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


Respondent’s license is suspended for 30 days. 
This order shall become effective 14 days after date of issuance. 


Copies hereof shall be served upon the parties. 


(No. 18,659) 


JEROME GROSSMAN, d/b/a JEROME BROKERAGE & DISTRIBUTING 
COMPANY v. GEORGE H. CROFUTT, d/b/a COUNTRY PRODUCE. PACA 
Docket No. 2-4847. Decided July 26, 1978. 


Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the produce in issue and failed to pay the balance due on the 
adjusted contract price in the amount of $2,155.24, reparation for said amount is 
awarded complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
David H. Day, Murray, Utah, for respondent. 
Richard E. Salisch, Fresno, CA, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $2,155.24, in connection with five transac- 
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tions involving shipments of tomatoes, melons and mixed vegetables in 
interstate commerce. 


A copy of the sworn complaint was served upon respondent. A copy of 
the Department’s report of investigation was served upon both parties. 
Respondent filed an answer to the complaint in the form of a letter from 
his attorney. This letter is of record in this proceeding since it also ap- 
pears as part of the Department’s report of investigation, the factual 
matter asserted therein in unsworn hearsay and thus not competent evi- 
dence. Accordingly, the factual allegations of the complaint are not re- 
butted by any competent evidence. 


Since the amount involved in this proceeding is less than $3,000.00, 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure only verified 
pleadings of the parties along with the Department’s report of investiga- 
tion are considered a part of the evidence in the case. The parties were 
given opportunity to file additional sworn statements and briefs, but 
neither has done so. 


FINDINGS OF FACT 


1. Complainant, Jerome Grossman is an individual whose address is 
1100 Mariposa Road, No. 103, Nogales, Arizona. 


2. Respondent, George H. Crofutt, is an individual whose address is 
2364 Arnette Drive, Salt Lake City, Utah. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 


3. Pursuant to oral contacts, between April 28, 1977, and May 17, 
1977, complainant sold to respondent and shipped from Arizona loading 
points to complainant in Salt Lake City, Utah, five lots of fruits and 
vegetables, which were accepted by respondent. 


4. The total invoice contract price, F.O.B. shipping points, for the 
fruits and vegetables are $12,329.85. Complainant has received pay- 
ments from respondent in the amount of $9,202.61 and given a price 
adjustment of one lot of $977.00 leaving a balance of $2,155.24 due 
which respondent has failed to pay. 


5. Complainant filed a formal complaint herein on October 17, 1977, 
within nine months of the accrual of its alleged cause of action. 


CONCLUSIONS 
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The facts adduced above constitute a prima facie violation of the Act 
which respondent has failed to rebut. We conclude that respondent is li- 
able for the balance due of $2,155.24 on the contracts. Respondent’s fail- 
ure to pay complainant this amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, the sum of $2,155.24 with interest thereon 
at the rate of 8 percent per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,660) 


In re JACK & AL WHOLESALE PRODUCE. PACA Docket No. 2-4792. 
Decided April 17, 1978. 


Flagrant and repeated violations — failure to pay — Net proceeds — failure 
to remit — Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to pay as found 
herein, respondent’s license as a registrant under the Act is revoked. 


Becker and Langton, for complainant. 
Donald M. Cutler, Southfield, MI, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
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called the “Act”, instituted by a Complaint filed on September 14, 1977, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
Complaint that during the period February 1976, through December 
1976, respondent purchased and accepted, in interstate commerce, from 
three (3) sellers, thirty-seven (37) lots of fruit and vegetables, all being 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $53,260.95. Moreover, it is alleged that during the period Oc- 
tober 1975, through November 1976, respondent received and accepted 
in interstate commerce, from five (5) consignors, eleven (11) lots of fruit 
and vegetables, all being perishable agricultural commodities, but failed 
to make full payment promptly the net proceeds realized from the sale 
thereof, in the total amount of $9,114.81. 


A copy of the Complaint was served upon the partners of respondent 
on September 20, 1977, which Complaint has not been answered. The 
time for filing an Answer having run, and upon the motion of the com- 
plainant for the issuance of a Default Order, the following Decision and 
Order is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Jack & Al Wholesale Produce, is a partnership com- 
posed of Felix R. A. Dell’Eva, Jr. and Alexander Ferruzza, whose address 
is 2517 Russell, Detroit, Michigan 48207. 


2. Pursuant to the licensing provisions of the Act, license number 
710914 was issued to respondent on December 31, 1970, was renewed 
annually, presently is in effect, and is next subject to renewal on or be- 
fore December 31, 1977 *. 


3. As more fully set forth in paragraph 4 of Complaint, during the 
period October 1975, through November 1976, respondent received and 
accepted in interstate commerce, from 5 consignors, 11 lots of fruit and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly the net proceeds realized from the sales 
thereof, in the total amount of $9,114.81. 


* This is the allegation of the Complaint. From the pleadings it is assumed the license was 
renewed and is in effect. If this is error a Motion to Correct can be filed within three days 
of the receipt hereof. 
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4. Asmore fully set forth in paragraph 5 of the Complaint, during the 
period of February 1976, through December 1976, respondent pur- 
chased and accepted in interstate commerce from three (3) sellers, 
thirty-seven (37) lots of fruit and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof, in the total amount of 
$53,260.95. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly of the net pro- 
ceeds realized in consignment transactions, and in failing to make full 
payment promptly of the agreed purchase prices in purchase transac- 
tions, as set forth in Findings of Fact 3 and 4, above, constitute wilful, 
repeated and flagrant violations of Section 2 (4) of the Act (7 U.S.C. 
499b (4) ), for which the Order below is issued. 


Respondent's license is revoked. 


This Order shall take effect on the eleventh day after this Decision be- 
come final *. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof, unless appealed to the Secretary by a party to 
the proceeding within thirty days after service, as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CRF 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final July 18, 1978.—Ed. 
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(No. 18,661) 


In re JOE COPPOLA & Co., INC. PACA Docket No. 2-4886. Decided April 
24, 1978. 


Accounting — false and incorrect — Flagrant and repeated violations of 

Section 2 of the Act — Inflated sales prices — collecting and retaining the 

difference between actual and inflated — Misrepresentation — of sales 

prices to buyers — Proceeds of sale — failure to remit — Publication of 
facts 


Where respondent broker wilfully, flagrantly and repeatedly violated Section 2 of the Act 
as found herein, the facts and circumstances of said violations shall be published. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on December 30, 
1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April through July 1976, respond- 
ent acting as a broker, negotiated, for seven sellers, sale transactions in- 
volving 85 lots of fruit, all perishable agricultural commodities, in inter- 
state commerce, but failed to account truly and correctly for and remit 
to the sellers proceeds generated by said sales. It is also alleged in the 
complaint that respondent, acting as a broker for various sellers, mis- 
represented the sales prices to buyers in 11 transactions, collected and 
inflated sales prices and retained for itself the difference between the 
actual sales prices and inflated sales prices. Complainant alleged such 
activities constituted violations by respondent of section 2 of the Act. 


A copy of the complaint was served on respondent on January 7, 1978, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
default order, the following decision and order is issued without further 
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proceeding or hearing pursuant to section 1.139 of the Rules of Practice 
(7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Joe Coppola Co., Inc., is a corporation, whose address 
is in care of Mr. Joseph Coppola, 720 La Serena Drive, West Covina, 
California. 


2. Pursuant to the licensing provisions of the Act, license number 
741039 was issued to respondent on December 28, 1973, was renewed 
annually, but terminated December 28, 1976, when respondent failed to 
pay the annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period April through July 1976, respondent, acting as a broker, negoti- 
ated, for seven sellers, sale transactions involving purchases by buyers 
of 85 lots of fruit, all perishable agricultural commodities, in interstate 
commerce. In accordance with the agreements established between re- 
spondent and the various sellers, respondent was authorized to negotiate 
sales of fruit, collect the authorized purchase prices for the fruit, and re- 
mit the proceeds collected to the sellers. The sellers shipped the fruit in 
interstate commerce from the state of Washington to the buyers in the 
state of California. Respondent invoiced the various buyers for the ship- 
ments of fruit, collected the proceeds for said shipments, but failed to ac- 
count truly and correctly and remit to the sellers, the monies due them, 
totalling $134,944.46. 


4. As more fully set forth in paragraph 5 of the complaint, during the 
period April 1976 through July 1976, respondent, acting as a broker for 
various sellers, misrepresented to buyers the purchase prices of ship- 
ments of fruit, all perishable agricultural commodities transported in 
interstate commerce. Respondent quoted to the buyers prices in excess 
of the authorized prices quoted respondent by the sellers. Respondent 
then invoiced the buyers using higher than authorized purchase prices, 
collected the invoice amounts, but failed to remit the proceeds to the 
sellers on the basis of authorized sales prices (see paragraph 3, above), 
and also retained for itself the excess funds generated by this procedure. 
In the 11 transactions set forth in paragraph 5 of the complaint, re- 
spondent overcharged four buyers, $1,357.01. 


CONCLUSIONS 
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Respondent’s actions in failing to account truly and correctly and to 
make full payment promptly with respect to the transactions set forth in 
Findings of Fact Nos. 3 and 4, above, constitute willful, repeated and fla- 
grant violations of section 2 of the Act (7 U.S.C. 499b), for which the 
order below is issued. 


A finding is made that respondent has committed willful, repeated fla- 
grant violations of section 2 of the Act. This finding shall be published. 


This order shall take effect on the eleventh day after this decision be- 
comes final *. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 18,662) 


JOE PHILLIPS, INC. v. BELAIR PRODUCE COMPANY, INC. PACA Docket No. 
2-4798. Decided July 26, 1978. 


Rejection — ineffective — Acceptance — for own account — Damages — 
failure to prove — Contract price — failure to pay in full — Reparation 
awarded 


Where respondent accepted the potatoes in issue for its own account and failed to prove 
breach of contract by complainant, respondent is liable to complainant for the con- 
tract price, $6,145.00, less the amount of $3,145.00 already paid by respondent 
thereon, for a balance due of $3,000.00 for which reparation awarded complainant 
against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Dawson & Nennis, Fresno, CA, for complainant. 
Pascal & Weiss, Washington, D. C., for respondent. 


* The Decision and Order became final July 31, 1978.—Ed. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $3,000 
against respondent in connection with a transaction in interstate com- 
merce involving one rail shipment of potatoes from California to Mary- 
land. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent. Respondent filed an answer thereto denying liability. 


The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 


Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements and to file briefs. Complainant filed an opening statement to 
which respondent filed an answering statement. Complainant then filed 
a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Phillips, Inc., is a corporation whose address is 
1617 West Shaw Avenue, Suite A, Fresno, California. 


2. Respondent, Belair Produce, Co., Inc., is a corporation whose ad- 
dress is 130 South Janney Street, Baltimore, Maryland. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. Pursuant to oral contract negotiated by a broker, Mac’s Produce 
Company of Monterey, California, complainant shipped from Edison, 
California on or about July 27, 1976 one carlot of potatoes (UPFE 
450053) to respondent in Baltimore. 
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4. The car arrived in Baltimore on an unknown date, and was unload- 
ed by respondent who, at on or about that time, contacted the broker 
(employee Luke Tapp) to complain about the potatoes. At an unknown 
date the broker contacted the complainant about a size problem. Com- 
plainant agreed to some reduction in the price at that time. 


5. At an unknown date the broker issued a sales confirmation to the 
parties as follows: 


Seller Joe Phillips 


Address 
Of Seller Bakersfield, California 


Shipping Date 7-26-76 

Edison, California 
Purchase For Bel Air Produce 
Ship To Same 


Shipping Point 


Purchaser’s 


Address 


Car or Truck 
License No. 


Contents 


Baltimore, Md. 


UPFE 450053 


Potatoes 


Quantity Size 
1150 Cts 90S 
100 Cts 80S 
200 Cts 100S 
100 Cts 1208S 
100 Bakers 


80,000 


6. Under date of July 29, 1976 complainant invoiced respondent as 
follows based on a 50 cent market drop after sales confirmation. 


at7.50cwtfob 4125.00 
at7.50cwtfob 375.00 
at7.50cwtfob 750.00 
at7.50cwtfob 375.00 
at5.00cwtfob 500.00 


6125.00 
20.00 


6145.00 


1100 90 Count Cartons Russett Potatoes 
100 80 Count Cartons Russett Potatoes 
200 100 Count Cartons Russett Potatoes 
100 120 Count Russett Potatoes 
100 100#Sacks US One Baker 10 oz Potatoes 


Stires #7671 Chart #9119 


7. At an unknown date respondent remitted $3,145 to complainant 
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against this shipment, and has since refused to pay more. 


8. Complainant filed a timely informal complaint in this proceeding 
on December 29, 1976, which was within nine months after its alleged 
cause of action acrued. 


CONCLUSIONS 


Respondent maintains that this car was rejected because the potatoes 
were rotten, sprouted, and of poor grade and quality. According to re- 
spondent the broker’s employee agreed to new terms after rejection; viz.: 
“Salvaging good potatoes at the best price.” According to respondent’s 
theory of the case its subsequent handling of this lot was for the account 
of complainant. It has now remitted proceeds of sale in the amount of 
$3,145, and claims to owe no more. 


This theory is not supported by the evidence adduced in this proceed- 
ing. The affidavit of the broker’s employee, Luke Tapp, was to the effect 
that there was a discussion with respondent about sizing only; i.e., no re- 
jection or agreement for salvaging at best price. The sworn statement of 
Mr. Joe Phillips, president of complainant denies receiving notice of any 
rejection or of poor quality or sprouted potatoes. This affidavit is uncon- 
tradicted. We conclude that respondent did not effectively reject this 
lot, and must be deemed to have accepted it for its own account. 


If the potatoes were in fact in poor condition upon arrival, the re- 
spondent might have had damages for breach of warranty. But here re- 
spondent has offered no evidence of the results of any inspection to show 
arrival condition. The only independent evidence of poor condition is a 
sworn statement by one Albert Catrino to the effect that he inspected 
some potatoes on August 6, 1976, at respondent’s place of business and 
characterized them as rotten and sprouted. This is too vague to serve the 
purpose of an inspection report, and further it does not state how the lot 
was identified. Respondent has introduced no evidence of a systematic 
accounting for the disposition of this lot as is contemplated under the 
regulations (7 CFR §§ 46.20-46.23) for disputed lots or those sold for 
the account of another. The problem with sizing might justify some re- 
lief, but complainant has offered no proof in this area either. We must 
conclude that respondent is entitled to no damages for breach of war- 
ranty nor any other relief from the invoice price. Respondent is there- 
fore liable to complainant for the contract price of $6,145.00, less the 
amount already paid of $3,145.00, or $3,000. Respondent’s failure to 
pay such amount to complainant is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 





MENDELSON-ZELLER CO. v. NICHOLAS J. ZERILLO 
Cite as 37 A.D. 1287 


ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the sum of $3,000 with interest thereon at 
the rate 8 percent per annum from September 1, 1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,663) 


MENDELSON-ZELLER CO., INC. v. NICHOLAS J. ZERILLO, INC. PACA Doc- 
ket No. 2-4017. Decided July 25, 1978. 


Acceptance — by unloading — Contract — breach of — Damages — meas- 
ure of — Resale — prompt and proper — Net proceeds — payment of — 
Overpayment — no further obligation — Dismissal 


Where respondent accepted the goods in the November 26 transaction, it is liable to com- 
plainant for the contract price thereof, $4,685.30, less damages of $3,482.50, re- 
sulting from complainant’s breach, for a balance due of $1,202.80. Respondent paid 
complainant for this shipment $1,743.94, resulting in an overpayment of $541.14. 
With respect to the December 2 shipment, respondent’s damages are $1,027.50. 
This amount deducted from the contract price of $4,130.90, leaves a balance of 
$3,103.40. Respondent paid on this shipment $2,916.31, for a remaining balance 
due of $187.09. However, since respondent’s overpayment is greater than this 
amount, respondent has no further obligation to complainant. The complaint is 
therefore dismissed. 


Counterclaim — reparation awarded 


Where respondent’s obligations to complainant are satisfied, and the net overpayment by 
respondent to complainant is $354.05, reparation in said amount is awarded respon- 
dent against complainant with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Ervin Ellenson, Detroit. MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $825.95 against respondent in connection with transac- 
tions involving two carloads of cauliflower shipped in interstate com- 
merce. 


A copy of the Department’s report of investigation was served upon 
complainant on November 3, 1975. Copies of the report of investigation 
and formal complaint were served on respondent on November 3, 1975. 
Respondent, after being granted an extension of time, filed its answer to 
the formal complaint on December 5, 1975. In the answer respondent 
denies any liability to complainant and counterclaims for $979.79 based 
on the allegation that the cauliflower shipped was unmerchantable. 


Since the amount in dispute does not exceed $3,000, the shortened 
method of procedure set forth in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to this procedure respondent submit- 
ted additional evidence in the form of an answering statement. Com- 
plainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation whose ad- 
dress is 450 Sansome Street, San Francisco, California. At the time of 
the transactions involved herein, complainant was licensed under the 
Act. 


2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose ad- 
dress is 79-81 Detroit Union Produce Terminal, Detroit, Michigan. At 
the time of the transactions involved herein, respondent was licensed 
under the Act. 


3. On or about November 26, 1974, in the course of interstate com- 
merce, complainant sold to respondent one carload of cauliflower con- 
taining 222 cartons at $3.50 per carton and 876 cartons at $4 per carton, 
plus $.35 per carton cooling and $20 for a Ryan thermometer, at an 
agreed contract price of $4,685.30, F.0.B. This sale was negotiated by a 
broker, Frank J. Balestrieri of Salinas, California. 


4. On November 27, 1974, the cauliflower was subjected to a Federal- 
State inspection which disclosed in relevant part the following: 
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Decay: None. 


Grade: U.S. No. 1. Curds compact, jackets generally fresh and green color. 
Mostly creamy white, many white color. Defects average within tolerance. 


5. On or about November 27, 1974, complainant shipped the cauli- 
flower from California to respondent in Detroit, Michigan, aboard SFRC 
2766, routed ATSF KC N&W. 


6. Upon arrival in Detroit on December 4, 1974, the cauliflower was 
Federally inspected with results in relevant part as follows: 


Car Number: SFRC 2766 


Kind: Mechanical refrigerator. 


Condition of Equipment: Mechanical refrigerator unit running. 


Products Inspected: Cauliflower... 


Condition of Load: Car partly unloaded. “A” end intact to doorway, “B” end 
intact to near half length 4 rows, crosswise, 9 layers. 


Condition of Pack: Eachlot: Fairly tight. 


Temperature of Product: At doorway nearest “B” end of car: Top 40°F., Bot- 
tom 60°F., 3rd layer 80°F. 


Size: Eachlot: Fairly uniform in cartons. None under 4 inches. 


Quality: Each lot: Curds clean. Jacket leaves clean and closely trimmed. 
Grade defects average 3% mechanical damage. 


Condition: Each lot: ...Curds mostly white to creamy white and compact. 
Jacket leaves: Mostly fresh, crisp and good green color. Damage by tan to 
brown discoloration affecting up to one quarter of surface average 3%. Damage 
by yellow leaves in most cartons from 1 to 8 heads (11% to 67%), some none, 
average 20%. Decay in most cartons from 1 to 12 heads (11% to 100%), some 
none, average 32% Rhizopus Rot and Bacterial Soft Rot in various stages, 
mostly advanced. 


Grade: Each lot: Meets quality requirements but fails to grade U.S. No. 1, 
only account condition. 


Remarks: Inspection and certificate restricted to product and lading in one 
stack nearest doorway and each end of car and in remaining upper four layers 
of that portion of load remaining in car at time of inspection. 


7. The broker was informed of the inspection results and in turn in- 
formed complainant. 


8. Respondent sold the goods and rendered an account sales with net 
proceeds of $1,743.94. 


9. On or about December 2, 1974, in the course of interstate com- 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1287 


merce, complainant sold to respondent one carload of cauliflower con- 
taining 136 cartons at $4 per carton and 670 cartons at $4.50 per carton, 
plus $.35 per carton for cooling and $20 for a Cal Temp thermometer, at 
an agreed contract price of $3,861.10, F.O.B. On that same day com- 
plainant also sold to respondent, F.O.B., 63 cartons of cauliflower at $3 
per carton and 25 cartons at $2 per carton, plus $.35 per carton for cool- 
ing, for an agreed contract price of $269.80. The total contract price of 
both invoices included in this shipment was $4,130.90. This sale was 
negotiated by a broker, Frank J. Balestrieri of Salinas, California. 


10. On December 2, 1974, this load of cauliflower was subjected to a 
Federal — State inspection. That inspection disclosed the following in 
relevant part: 


Decay: None. 


Grade: U.S. No. 1. Curd film wrapped. Clean, compact, mostly white, many 
creamy white color. Jackets fresh, closely trimmed, green color. Defects av- 
erage within tolerance. 


11. On or about December 2, 1974, complainant shipped the cauli- 
flower from California to respondent in Detroit, Michigan, aboard SFRC 
1152, routed SFE KC N&W. 


12. Upon arrival in Detroit on December 9, 1974, the cauliflower was 
Federally inspected disclosing in relevant part the following: 


Car No.: SFRC 1152. 

Kind: Mechanical refrigerator. 

Condition of Equipment: Mechanical refrigerator unit running. 
Products Inspected: Cauliflower... 


Condition of Load: Car partially unloaded, intact to nearest doorway each end 
of car lengthwise and crosswise 5 rows, 9 and 10 layers. 


Condition of Pack: Each lot: Tight. 


Temperature of Product: At doorway “A” end of car: Top 40°, bottom 40° “B” 
end of car nearest one half length Top 40°, 7th layer 52°. 


Size: Eachlot: Fairly uniform in cartons, none under 4 inches. 


Quality: Each lot: Curds clean: Jacket leaves clean and closely trimmed. 
Grade defects average 2% generally mechanical damage. 


Condition: Each lot: Curds white to creamy white, some cream. Jacket 
leaves generally fresh and green. Damage by tan to brown discoloration affect- 
ing up to one half of curd in most cartons none, many 1 or 2 heads (8% to 22%) 
average 5%. Average 3% damage by yellow jacket leaves. No decay in most car- 
tons, many 1 to 4 heads (8% to 33%) average 5% Bacterial Soft Rot in various 
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stages, mostly early. Highest percentage of yellow jacket leaves in decay occur- 
ring in “B” end of car. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only account 
condition. 


13. The broker was informed of the inspection results and in turn in- 
formed complainant. 


14. Respondent sold the goods and rendered an account sales with net 
proceeds of $2,916.31. 


15. Car SFRC 2766, shipped on November 27, 1974, was loaded un- 
der the supervision of the carrier’s employee and car SFRC 1152, 
shipped on December 2, 1974, was loaded in accordance with instruc- 
tions given by the carrier’s employee. 


16. Complainant collected a total of $3,700 from the carrier, Santa Fe 
Railway, as damages resulting from the transportation of both loads of 
cauliflower. 


17. An informal complaint was filed on March 20, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Both loads in question arrived at destination showing abnormally de- 
teriorated goods and high temperatures in the “B” end of the car. A 
check with the complainant disclosed that the high temperatures which 
caused the abnormal deterioration were the result of the failure of the 
loaders of the car to paper the floor racks between the compartmentizer 
doors. Further, it was disclosed that car SFRC 2766, shipped on Novem- 
ber 27, 1974, was loaded under the supervision of the carrier’s employee 
and car SFRC 1152, shipped on December 2, 1974, was loaded in accord- 
ance with instructions given by the carrier’s employee on November 27, 
1974. 


Respondent takes the position that it is the shipper’s responsibility to 
properly prepare cars for shipment and any defect in the goods upon 
arrival at destination which is attributable to the shipper’s failure to do 
so, results in the shipper bearing any loss. 


Complainant asserts that respondent accepted the goods in accordance 
with the contract, sold them, and is now liable to the complainant for 
$455.95 which is the balance of the contract price after deducting net 
proceeds and the amounts received from the carrier, plus $370 which 
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represents complainant’s fee for claim collection, for a total balance due 
of $825.95. 


Initially we find that respondent’s unloading constituted acceptance 
and thereby made respondent liable to complainant for the agreed pur- 
chase price of the produce, less any provable damages sustained by re- 
spondent as a result of any breach of contract on the part of complain- 
ant. 


We further find that when goods are sold on an F.O.B. basis, as here, 
the seller is responsible for using reasonable care and judgment in mak- 
ing shipping arrangements. Spada v. Belson, 26 A.D. 888 (1967). Evi- 
dence shows that the cars in question arrived at destination with high 
temperatures and decayed goods. These conditions resulted from ab- 
sence of paper on the floor racks between the compartmentizer doors. 
The evidence further disclosed that such steps should be taken “when 
compartmentizer doors are used to secure the load in order to insure 
proper air circulation into the B end of the car.” Therefore, we conclude 
that the defect in these goods occurred in transit between shipping point 
and Detroit, Michigan, due principally, if not entirely, to the failure of 
complainant to paper the floor racks between the compartmentizer 
doors and that such failure was a breach of complainant’s duty to use 
reasonable care and judgment in making shipping arrangements. Spada 
v. Belson, 26 A.D. 896 (1967). 


Under the Uniform Commercial Code, Section 2-714 (2), the measure 
of damages for a breach of warranty is the difference at the time and 
place of acceptance between the value of the goods accepted and the 
value they would have had if they had been as warranted. Respondent 
offers no evidence to show the value on December 4, 1974, and Decem- 
ber 9, 1974, of cauliflower meeting contract requirements. Therefore, 
we take official notice of the Federal Market News Service Reports for 
Detroit, Michigan for Wednesday, December 4, 1974 and Monday, 
December 9, 1974, which show California cauliflower of generally good 
merchantable quality and condition selling at nine’s $6.25-$6.50, 
twelve’s $6.75-$7.00, and nine’s $5.50-$6.50, twelve’s $6.50-$7.50 re- 
spectively. Since the cauliflower in these transactions was deemed to be 
of good merchantable quality and condition at time of shipment, we will 
use the lower price quoted for cauliflower of that condition on the above 
dates of $6.25 for nine’s and $6.75 for twelve’s on December 4, and 
$5.50 for nine’s and $6.50 for twelve’s on December 9. The total value, 
therefore, of cauliflower meeting contract requirements on December 4, 
1974, would be computed at 222 cartons of nine’s at $6.25 per carton 
and 876 cartons of twelve’s at $6.75 per carton or $7,290.50. As the 
value of cauliflower accepted on December 4, we will accept the gross 
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proceeds of a prompt and proper resale or $3,808 as shown by respon- 
dent’s account sales. Respondent’s damages on the load shipped on 
November 26, 1974 is the difference between these two figures or 
$3,482.50. Since respondent accepted the cauliflower in this shipment 
he became liable for the contract price of $4,685.30, less the damages of 
$3,482.50 or $1,202.80. Respondent has already paid complainant 
$1,743.94, therefore complainant has received an overpayment of 
$541.14 which amount should be refunded to respondent. 


With respect to the December 2, 1974 shipment we note that it in- 
cluded in addition to nine’s and twelve’s, 63 cartons of sixteen’s and 25 
cartons of twenty’s which were selling at a minimum price of $5.50 and 
$4.50 respectively on Monday, December 9, 1974. Therefore, the total 
value of cauliflower meeting contract requirements on December 9, 
1974, would be computed at 136 cartons of nine’s at $5.50, 670 cartons 
of twelve’s at $6.50, 63 cartons of sixteen’s at $5.50 per carton and 25 
cartons of twenty’s at $4.50 per carton or $5,562.00. As the value of the 
cauliflower accepted on December 9, 1974, we will accept the gross pro- 
ceeds of a prompt and proper resale or $4,534.50 as shown by respon- 
dent’s account sales. Respondent’s damages on the load shipped on 
December 2, 1974 is the difference between these two figures or 
$1,027.50. Since respondent accepted the cauliflower in this shipment it 
became liable for the contract price of $4,130.90, less damages of 
$1,027.50 or $3,103.40. Respondent has already paid complainant 
$2,916.31, therefore, there is an outstanding balance of $187.09. Re- 
spondent is therefore entitled to recover on its counterclaim the differ- 
ence between the overpayment on the November 26 shipment and the 
balance due on the December 2 shipment or $354.05. Complainant's fail- 
ure to pay respondent this amount is a violation of section 2 of the Act, 
for which reparation should be awarded with interest. The complaint 
should be dismissed. 


The complaint is dismissed. 


Within thirty days from the date of this order, complainant shall pay 
respondent, as reparation, $354.05, with interest thereon at the rate of 8 
percent per annum from January 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,664) 


In re MOM’S FARMERS MKT., INC. PACA Docket No. 2-4928. Decided 
June 19, 1978. 


Admission of facts — failure to file answer — Flagrant and repeated viola- 
tions — failure to pay promptly and in full — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay 
promptly and in full 23 sellers for 55 lots of perishable agricultural commodities 
purchased and accepted in commerce for a total of $54,957.80, the facts and circum- 
stances of said violations shall be published. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on February 28, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the Complaint that during the period August 8, 1973, through 
May 20, 1977, respondent purchased and accepted, in interstate com- 
merce, from 23 sellers, 55 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $54,957.80. 


A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 
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1. Respondent, Mom’s Farmers Mkt., Inc., is a corporation, whose ad- 
dress is in care of James E. Grimes, 5813 Baseline Road, Apt. 242, Little 
Rock, Arkansas 72209. 


2. Pursuant to the licensing provisions of the Act, license number 
740212 was issued to respondent on Augut 6, 1973. This license was re- 
newed annually, but terminated August 6, 1977, when respondent failed 
to renew it. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of August 8, 1973, to May 20, 1977, respondent purchased and 
accepted in interstate commerce from 23 sellers, 55 lots of fruit and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $54,957.80. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 55 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 49b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take affect on the 11th day after this Decision be- 
comes final”. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


* The Decision and Order became final August 7, 1978.—Ed. 
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(No. 18,665) 


VEG-A-MIX v. WHOLESALE PRODUCE SUPPLY, INC. PACA Docket No. 
2-4127. Decided July 19, 1978. 


F. o. b. transaction — good delivery standards — Condition — excessive 
deterioration — Suitable shipping condition — breach of warranty of — 
Contract performance — waiver of — Delay in pick-up — failure to object 
to — Damages — measure of — Dumping — justifiable — Dismissal 


Where respondent accepted the lettuce in issue, it is liable to complainant for the contract 
price thereof, less damages resulting from complainant’s breach of contract. 
Respondent’s damages are measured as $660.00. This amount, deducted from the 
contract price of $1,463.73, leaves a balance of $803.75, which respondent has 
already paid to complainant, and where respondent’s dumping of the lettuce was 
reasonable, respondent has no further obligation to complainant. The complaint is 
therefore dismissed. 


George S. Whitten, Presiding Officer. 
Complainant prose. 
A. D. Kennedy, Jr., St. Paul, MN, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). By formal 
complaint filed with the Department on January 29, 1976, complainant 
seeks reparation against respondent, Wholesale Produce Supply, Inc., in 
the amount of $660.00, in connection with a transaction involving, in 
part, 100 cartons of romaine lettuce sold in interstate commerce to re- 
spondent through Misty Mountain Trading Company, as broker. Copies 
of the formal complaint and report of investigation were served upon re- 
spondent on February 23, 1976, by certified mail, in conformity with 
section 47.4 of the Rules of Practice (7 CFR 47.4). Copies of the supple- 
mental report of investigation were served upon the parties on March 
11, 1976, by certified mail. 


Respondent filed an answer on March 8, 1976, admitting receipt of the 
shipment in question but defending its failure to pay by alleging that 
complainant had breached its contract with respondent by failing to 
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make delivery of merchandise of the quality contracted for and that 
complainant failed to ship produce of merchantable quality. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20), is applicable. Pursuant to this procedure, re- 
spondent filed additional evidence in the form of an affidavit executed 
by its corporate president, Max Berc, and an affidavit from Sue Hower- 
ton of Misty Mountain Trading Company. Complainant filed a state- 
ment in reply in the form of an affidavit executed by Ben E. Anguiano, a 
partner of complainant-partnership. Although both parties were offered 
an opportunity, only respndent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Veg-A-Mix, is a partnership composed of Ben E. 
Anguiano, David Garcia and Nicholas Haro, doing business as Veg-A- 
Mix, whose address is 13503 Blackie Road, Castoville, California. 


2. Respondent, Wholesale Produce Supply, Inc., is a corporation 
whose address is 835 Fourth Street, S., Minneapolis, Minnesota. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about August 12, 1975, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent a truckload of mixed 
vegetables at the agreed price of $1,463.73. The load was sold under 
F.O.B. terms, on August 12, 1975, and was to be shipped on a truck to be 
supplied by respondent. Complainant was prepared to load the shipment 
on August 12, 1975, but because of delays in the availability of trans- 
porting equipment the load was not shipped until August 15, 1975. 


4. Upon arrival of said vegetables at their destination, respondent ac- 
cepted the commodities in compliance with the contract of sale, but has 
failed to pay complainant the agreed purchase price thereof, but rather 
has paid complainant only $803.75, leaving a balance of $660.00, which 
equals the contract price plus freight of that portion of the shipment 
which was romaine. 


5. Upon receipt of said load on August 18, 1977, respondent had a 
federal inspection made of the 100 cases of romaine contained in the 
shipment, the pertinent results of which were in relevant part as 
follows: 


“Products Inspected: Romaine in cartons printed “MAS, Kubota Farms, 
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Salinas, Cal, 2 dozen Romaine Lettuce.” Applicant 
states trailer contains 100 cartons. 


Condition: From 2 to 13 heads per carton, average 36% dam- 
age, including 13% serious damage by yellowing. 
From 8 to 12 heads per carton, average 42% Bac- 
terial Soft Rot in various stages. Remainder fresh 
and crisp.” 


Respondent notified complainant that the condition factors in the ro- 
maine were excessive. 


6. Respondent had the 100 cases of romaine dumped on August 18, 
1977. 


7. The formal complaint was filed on January 29, 1976, which was 
within nine months of the accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleges that although it had romaine lettuce ready for 
shipment to respondent, Wholesale Produce Supply, Inc., on August 12, 
1975, respondent failed to provide transportation as agreed upon until 
August 15, 1975, and it should not, therefore, be held responsible for the 
condition of the romaine. Assuming that, as complainant contends, re- 
spondent breached its contract with complainant by not securing a truck 
on time, complainant nevertheless acquiesced in the late pick up by ship- 
ping the commodities. A shipper always has a continuing duty to ship 
only such commodities as are in suitable shipping condition. Our 
remarks in a recent similar case, Western Vegetable Sales v. West Coast 
Produce Co., Inc., PACA Docket No. 2-4428, (Decided February 9, 1978) 
are also applicable by analogy to this proceeding: 


Under the F.O.B. terms of the contract complainant warranted that the lettuce 
was to meet the Good Delivery Standards. Complainant should have taken 
some action, either by attempting to renegotiate the contract terms to reflect 
the change of circumstances; or by refusing to ship if it was the complainant’s 
opinion that the lettuce was no longer in suitable shipping condition. Complain- 
ant’s acquiescence in respondent’s late pick up acted as a waiver of complain- 
ant’s right to object, at a later time, to resopndent’s delay. “When a specific 
time is fixed for the performance of a contract and is of the essence of the con- 
tract and it is not performed by that time, and the parties proceed with the per- 
formance of it after that time, the right to suddenly insist upon a forfeiture for 
failure to perform within the specified time will be deemed to have been waived 
and the time for performance will be deemed to have been extended for a rea- 
sonable time.” King v. Radeke, 175 Illinois 72, 51 NE 698 (1898); Royal Orna- 
mental Iron, Inc. v. Devon Bank, 336 NE 2nd 105 (1975). 
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Respondent, Wholesale Produce Supply, Inc., denies that the merchan- 
dise delivered made good delivery. As a “specific defense”, respondent 
alleges that the romaine lettuce failed to make the quality agreed upon 
and contends that the merchandise sold by complainant failed to comply 
with an implied warranty of merchantability at the point of shipment, 
pointing out that the total damage amounted to 78%. 


The produce involved in this proceeding was sold under F.O.B. terms. 
The regulations (7 CFR 46.43 (i) ) define F.O.B. to mean “that the pro- 
duce quoted or sold is to be placed free on board the boat, car, or other 
agency of the through land transportation at shipping point, in suitable 
shipping condition, and that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment 
is billed. Suitable shipping condition is defined by paragraph (j) of the 
same regulations to mean that the commodity, at time of billing is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon by the parties. There is no 
indication in this case that transportation service and conditions were 
abnormal. We therefore find that the total of 78% condition factors in 
the romaine lettuce at destination is indictive of a clear breach of the 
suitable shipping condition warranty on the part of the complainant. In 
addition we find that the dumping of the romaine lettuce was reasonable 
in view of the excessive amount of damage. 


Where produce is accepted the buyer becomes liable for the contract 
price less damages resulting from any breach of contract by the seller. 
The measure of damages is the difference between the value the produce 
would have had if it had been as warranted and its actual value. For the 
value of the romaine lettuce if it had been as warranted we will accept, 
in the absence of other evidence, the contract price plus freight or 
$660.00. Since the lettuce delivered to respondent was dumped it had no 
commercial value and respondent’s damages amount to $660.00 or the 
amount which it deducted in its payment to complainant. Therefore, the 
complaint should be dismissed. 


The complainant is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 18,666) 


WALTERS, INC., d/b/a HARVEY SCHWENDIMAN v. JIMMIE SHMON PRODUCE 
BROKERS, INC. PACA Docket No. 2-4815. Decided July 25, 1978. 


Purchaser — actual — Brokerage procedure — absence of — direct sale 
contract — Contract price — failure to pay — Reparation awarded 


Where respondent was the actual purchaser of the produce in issue, respondent is liable to 
complainant for the contract price thereof, $4,177.44, less $1,979.97 already paid 
complainant by respondent, or a total of $2,197.47 for which reparation is awarded 
complainant against respondent with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
James N. Adams, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on August 15, 1977, seeking 
reparation against respondent in the amount of $2,297.47 in connection 
with a transaction involving a shipment of potatoes, a perishable agri- 
cultural commodity. Copies of the formal report of investigation were 
served on respondent and complainant on September 6, 1977. A copy of 
the complaint was served on respondent on September 6, 1977. Re- 
spondent answered the complaint on October 13, 1977, denying the sub- 
stantive allegations of the complaint and raising various defenses. 
Because the amount claimed in damages does not exceed $3,000, the 
shortened method of procedure set forth in the Rules of Practice (7 CFR 
47.20), is applicable. Neither party filed any additional evidence in the 
course of this proceeding. 


FINDINGS OF FACT 


1. Complainant Walters, Inc. d/b/a Harvey Schwendiman is a corpora- 
tion whose address is Box 36, Newdale, Idaho. 
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2. Respondent Jimmie Schmon Produce Brokers, Inc. is a corporation 
whose address is 3100 Produce Row, Room 12-A, Houston, Texas. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about December 7, 1976, in the course of interstate com- 
merce, complainant, by oral contract sold to respondent one carload of 
potatoes consisting of the following, as reflected by complainant’s in- 
voice to respondent: 


312, 50 lb. cartons of 70 count U.S. 1 potatoes at $5.35 per carton for a total of 
$834.60 


229, 50 lb. cartons of 80 count, U.S. 1 potatoes at $7.35 per carton for a total of 
$841.57 


509, 50 lb. cartons of 90 count U.S. 1 potatoes at $7.35 per carton for a total of 
$1,870.57 


275, 100 lb. bags of 6 oz. minimum U.S. 2 potatoes at $2.75 per bag for a total 
of $756.25. 


This is a total invoice price of $4,302.99. 


4. On December 7, 1976, complainant in interstate commerce from 
loading points at Newdale, Idaho, shipped to respondent in Houston, 
Texas the kind, quality, grade, and size of commodity called for in the 
contract of sale. 


5. Upon arrival of the potatoes at destination, five sacks were miss- 
ing. These sacks had an invoice value of $25.55. Respondent accepted 
the commodity in compliance with the contract of sale. 


6. This carload of potatoes was eventually sold by respondent to its 
customer, Rogers Produce Co., 1919 Strand Avenue, Galveston, Texas. 


7. Respondent has paid complainant $1,979.97 in connection with 
this transaction. 


8. The complaint was filed August 15, 1977, which was within nine 
months of the date in which the cause of action accrued. 


CONCLUSIONS 


The determinative issue in this proceeding is whether respondent was 
the purchaser of the potatoes included herein, or whether the carload of 
potatoes was sold to Rogers Produce Co. (Finding of Fact #6) by respond- 
ent acting as complainant’s broker. 
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Complainant contends that the transaction was a direct sale to re- 
spondent at an agreed price. Respondent contends, that respondent was 
not the purchaser of the potatoes in question, and that it sold the pota- 
toes to Rogers Produce Co., as complainant’s agent. 


The evidence available to us indicates that the transaction was a direct 
sale to respondent, and that respondent was not acting as a broker for 
complainant. We note that complainant did not pay respondent any 
brokerage in this transaction, and that the complainant invoiced re- 
spondent as purchaser of the potatoes, not Rogers Produce Co. The 
evidence also reveals that respondent did not issue a standard memoran- 
dum of sale or confirmation of sale in accordance with brokerage proce- 
dure, and in a letter to the Departmet of Agriculture dated April 6, 
1977, admitted it owed the money to complainant. It therefore appears 
that Rogers Produce Co. bought the potatoes directly from respondent, 
and that respondent was not acting on behalf of complainant when it 
sold the potatoes to Rogers Produce Co. In light of the evidence, we con- 
clude that respondent purchased the carload of potatoes from complain- 
ant, and is therefore liable for the total purchase price. 


The purchase price of the goods was $4,202.99. Upon arrival, at re- 
spondent’s place of business five sacks of potatoes at an in voice value of 
$25.55 were missing, making for a corrected purchase price of 
$4,177.44. Respondent has paid complainant $1,979.97 in connection 
with this transaction, leaving a balance of $2,197.47. Respondent’s 
failure to make payment to complainant of $2,197.47 is a violation of 
section 2 of the Act, for which reparation should be awarded with inter- 
est. 


Within 30 days from the date of this order, respondent Jimmie Shmon 
Produce Brokers, Inc., shall pay to complainant Walters, Inc. d/b/a 
Harvey Schwendiman as reparation, $2,197.47 with interest thereon at 
the rate of 8 percent per annum from February 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,667) 


WESTERN GROWERS DISTRIBUTORS, INC. v. PHIL DATTILO & COMPANY OF 
OHIO. PACA Docket No. 2-4506. Decided July 18, 1978. 


F. o. b. transaction — good delivery standards — Contract — modification 

of — Good delivery standards — failure to meet — Loading — timely — 

Delay in transit — not caused by seller — Inspection — lateness of — Risk 
of loss — passage of — Reparation awarded 


Where respondent accepted the lettuce in issue and failed to sustain its burden of proving a 
breach of contract by complainant, respondent is liable to complainant for the con- 
tract price of $2,066.00, less the amount of $222.75 already paid by respondent 
thereon, for a total due and owing complainant of $1,843.25 for which reparation is 
awarded with interest. 


Lowell Stanley, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Kenneth R. Faller, Cincinnati, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on November 15, 1976, seeking 
reparation against respondent in the amount of $1,843.25 in connection 
with the transaction involving a partial truckload of lettuce, a perishable 
agricultural commodity. Copies of the formal report of investigation and 
complaint were served on respondent on December 6, 1976. Respondent 
answered the complaint on January 2, 1977, denying the substantive 
allegations of the complaint and raising various defenses. Respondent 
also counterclaimed against complainant claiming damages in the 
amount of $352.00. On February 15, 1977, complainant filed a reply to 
respondent’s counterclaim denying liability. Because the amount 
claimed as damages does not exceed $3,000.00, the shortened procedure 
as set forth in the Rules of Practice (7 CFR 47.20) is applicable. Neither 
party filed any additional evidence in the course of this proceeding. 
Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Western Growers Distributors, Inc., is a corporation 
whose address is P.O. Box 476, Glendale, Arizona. 


2. Respondent, Phil Dattilo and Company of Ohio, is a corporation 
whose post office address is 221 West 2d Street, Cincinnnati, Ohio. At 
the time of the transaction involved herein, respondent was licensed 
under the Act. 


3. At 11:00 a.m. on April 20, 1976, R-J Distributing Co., Inc., whose 
address is P.O. Box 1572, Glendale, Arizona, acting as broker for re- 
spondent, negotiated for the purchase of one truckload of lettuce from 
Western Growers Distributors. At that time, the broker dispatched a 
truck from Los Angeles, California. Delivery to respondent was slated 
for April 23, 1976. 


4. Late in the afternoon on April 20, 1976, Western Growers 
Distributors informed the broker that it had available for sale only one- 
half truckload of lettuce, and the broker agreed to accept this one-half 
truckload. The agreed price for the lettuce was $5.00 per carton (372 
cartons), $.40 per carton vacuum cooling, and $.10 per carton brokerage, 
plus $20.00 for a Ryan Recorder for a total F.O.B. price of $2,066.00. 


5. The broker then negotiated, on behalf of respondent, on April 20, 
1976, an agreement with J. R. Norton Co., whose address is P.O. Box 
20807, Phoenix, Arizona, for the purchase of another half truckload of 
lettuce. J. R. Norton Co. informed the broker that its cooler would close 
at midnight, April 20, 1976. 


5. The truck commissioned for respondent by the broker arrived at 
complainant’s cooler at about 10:00 p.m. on April 20, 1976, and the 
shipment of lettuce eventually delivered to respondent was loaded at 
that time. The trucker arrived at J. R. Norton & Company’s cooler, how- 
ever, after the cooler was closed. The trucker completed the loading of J. 
R. Norton and Company’s lettuce (which was stacked on pallets outside 
the cooler) the next morning, and departed about noon on April 21, 
1976, for Cincinnati, Ohio. 


6. The truckload of lettuce arrived at respondent’s place of business 
some time after the close of business on April 23, 1976. 


7. A federal investigation of the condition of lettuce complainant 
supplied was conducted at 9:20 a.m. on April 27, 1976. The inspection 
revealed the following: “Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper Leaves: No decay. Head 
Leaves: From 2 to 8 heads per carton, average 19% damaged by tip burn. 
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In half of cartons from 3 to 7 heads, in remainder none, average 10% 
decay, Bacterial Soft Rot, generally in early stages. 


8. Respondent sold the one-half truckload of lettuce, and rendered an 
account of sales to the complainant, stating the proceeds received for the 
lettuce as $1,141.75, handling charges of $75.00 and freight charges of 
$744.00. Respondent remitted $222.75 to complainant. 


9. The formal complaint was filed on November 15, 1976, which was 
within nine months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent received and accepted the pro- 
duce in question. Complainant alleges that the failure of the lettuce to 
meet good delivery standards at destination point, as required by the 
contract, was occasioned by the action of the trucking company. The 
trucking company was procured by the broker, which was by respond- 
ent’s own admission, respondent’s agent. Respondent alleges that the 
lettuce was not in suitable shipping condition when loaded on the truck, 
and therefore did not comply with the contract specifications. Respond- 
ent contends that complainant’s actions in shipping the lettuce in such 
condition deprived respondent of anticipated profits through the sale of 
lettuce. 


In examining the nature of the contract between complainant and re- 
spondent, the evidence indicates that although complainant originally 
agreed to provide a full truckload of lettuce, both parties mutually modi- 
fied the contract to provide that complainant would supply one-half a 
truckload of lettuce. The broker was acting as agent for respondent. The 
broker’s actions indicate that there was an agreement that one-half load 
would be supplied by complainant, and one-half load would be supplied 
by J. R. Norton. 


Section 46.43 (i) of the regulations, issued pursuant to the Act, states: 


F.O.B. .. . means that the produce quoted as sold is to be placed free on board 
the boat, car, or other agency of the throughland transportation at shipping 
point, in suitable shipping condition. 


Section 46.43 (j) of the regulations states: 


Suitable shipping condition means that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. If a good delivery stand- 
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ard for a commodity is set forth in section 46.44, and that commodity at the 
contract destination contains deterioration in excess of any tolerance provided 
therein, it will be considered abnormally deteriorated. 


Section 46.44 defines good delivery for lettuce as follows: 


(a) (2) If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent, by 
count, of the heads in any lot which are damaged by condition defects, includ- 
ing therein, not'more than 9 percent serious damage of which not more than 5 
percent may be decay affecting any portion of the head exclusive of wrapping 
leaves. 


Both parties concede that the produce did not comply with good 
delivery standards upon arrival at respondent’s place of business. The 
federal inspection report stated that there was present in the lettuce, on 
April 27, 1976, 39 percent condition defects. 


A determinative issue in this dispute is whether respondent or its 
agent, the broker, has caused the failure of the lettuce to make good 
delivery. Normally, when the respondent is responsible for transporta- 
tion of a commodity, “late appearance of the truck at shipping point is a 
matter between respondent and the trucker and does not concern com- 
plainant.” See Rosemary Packing Co. v. Forschmidt Celery Co., 16 A.D. 
1077 (1957). 


In the instant case, respondent’s trucker agreed to arrive at the com- 
plainant’s place of business for loading at 10:00 p.m., and did so. The 
lettuce was loaded in a timely manner. There is no evidence in the record 
of any negligence or any undue delay in the loading of lettuce on com- 
plainant’s part. After loading, the trucker left for J. R. Norton 
Company’s place of business to load the other half load of lettuce. 
Although it is also not clear from the record when the truck arrived at J. 
R. Norton, it arrived after the closing time. In any event, the record indi- 
cates that any delay caused was the result of the trucker not arriving 
before the closing time of J. R. Norton Co. 


Once a shipment of produce is tendered, acceptance by the transporta- 
tion personnel causes a shift of responsibility for damage or delay not 
caused by the shipper. Under 7 CFR 46.24 (i) the buyer assumes all risk 
of damage and delay not caused by the shipper, Rosemary Packing Co., 
supra at 1081. Once the trucking personnel began loading lettuce, any 
risk associated with the delay passed to respondent. 


Complainant and the broker suggest that the lettuce was originally 
intended for delivery to respondent during market hours on April 23, 
1976. Because of the delayed pick up time at J. R. Norton’s, the lettuce 
did not arrive until after work hours, April 23, 1976, a Friday. An 
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inspection was taken on Tuesday, April 27, 1976. The delay of the 
inspection suggests negligence on the part of the respondent since in- 
spection was not obtained-within eight hours of the first working day 
after respondent received notice of arrival as provided for in 7 CFR 
46.2 (bb) (cc) & (dd). Respondent’s failure to request a federal inspection 
within eight hours on the first working day after receiving notice of 
arrival of the shipment constituted acceptance of the lettuce, and re- 
spondent became liable for the purchase price subject to its right to 
claim damages sustained as a result of any breach of contract on the part 
of complainant. Under these circumstances, respondent has the burden 
of proving both a breach of the contract on the part of complainant and 
damages sustained as a result thereof. Conn & Scalise Co. v. Frank J. 
Crivella & Co., Inc., 20 A.D. 415 (1961). 


In examining the evidence, we conclude that the respondent failed to 
prove complainant was responsible for the failure of the lettuce to make 
good delivery. The interval between shipment and inspection was 
lengthened by more than three days because of the delay at J. R. 
Norton’s. We believe that the delay was sufficient to render the inspec- 
tion conducted on April 27, 1976, less than persuasive on the question of 
whether the lettuce was in suitable shipping condition at time of ship- 
ment. Therefore, it is concluded that respondent has failed to sustain its 
burden of proof with respect to the alleged breach of warranty by com- 
plainant and is liable for the entire purchase price of the lettuce. Because 
respondent has already paid $225.75 toward the contract price, the re- 
spondent is liable for further payment in the amount $1,843.25. We find 
that respondent’s failure to make such payment to complainant was a 
violation of section 2 of the Act, for which reparation should be granted 
to complainant. 


Similarly, because we do not find complainant at fault, respondent's 
counterclaim for damages must also be dismissed. Respondent can make 
no claim for damages occasioned by its agent’s actions. 


The counterclaim filed by respondent is hereby dismissed. Within 30 
days from the date of this order respondent Phil Dattilo & Company of 
Ohio, shall pay to complainant, as reparation $1,843.25, with interest 
thereon at the rate of eight percent per annum from June 1, 1976, until 
paid. 


Copies of this order shall be served upon the parties. 
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COURT DECISION 


FRANKLIN PRODUCE COMPANY, INC. v. DE BRUYN PRODUCE COMPANY. 
Decided July 11, 1978. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF MISSOURI 


No. 77-447 C (A) 


JUDGMENT 


HARPER, Judge 


This action came on for trial before the Court and a jury, Honorable 


Roy W. Harper, District Judge, presiding, and the issues having been 
duly tried and the jury having rendered its verdict in favor of the peti- 
tioner and against the respondent, 


It is ORDERED and ADJUDGED that the respondent’s complaint 
against the petitioner is dismissed and costs assessed against the re- 
spondent. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,668) 


RITTER & COMPANY v. MERCURIO BROS., INC. PACA Docket No. 2-5105. 
Reparation of $1,222.58 with 8 percent interest from September 1, 
1977, awarded complainant against respondent in order issued July 
19, 1978, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
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(No. 18,669) 


SuN-GLO Citrus Co-Op, INC. v. FLORIDA CITRUS SALES, INC. PACA 
Docket No. 2-5089. Reparation of $733.50 with 8 percent interest 
from December 1, 1977, awarded complainant against respondent 
in order issued July 19, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,670) 


JUSTUS-WINGATE APPLE PACKERS, INC. v. HOUSTON PRODUCE 
DISTRIBUTORS Co., INC. PACA Docket No. 2-5112. Reparation of 
$10,697.00 with 8 percent interest from November 1, 1977, 
awarded complainant against respondent in order issued July 20, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,671) 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. WATSON-CARR 
PRODUCE COMPANY, INC. PACA Docket No. 2-5106. Reparation of 


$1,495.00 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued July 20, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,672) 


OSHITA, INC. v. SUPER FOOD SERVICES, INC. PACA Docket No. 2-5109. 
Reparation of $187.00 with 8 percent interest from October 1, 
1977, awarded complainant against respondent in order issued July 
20, 1977, by Donald A. Campbell, Judicial Officer. 


(No. 18,673) 


UCON PRODUCE, INC. v. GREAT LAKES PRODUCE OF FLORIDA, INC. PACA 
Docket No. 2-5107. Reparation of $9,652.40 with 8 percent inter- 
est from February 1, 1978, awarded complainant against respond- 
ent in order issued July 20, 1978, by Donald A. Campbell, Judicial 
Officer. 
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(No. 18,674) 


VANDE BUNTE BROS., INC. v. GREAT LAKES PRODUCE OF FLORIDA, INC. 
PACA Docket No. 2-5108. Reparation of $4,879.00 with 8 percent 
from January 1, 1978, awarded complainant against respondent in 
order issued July 20, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,675) 


BEN H. ROBERTS PRODUCE, INC. v. TOTAL FOOD SERVICE, INC. PACA 
Docket No. 2-5117. Reparation of $3,067.00 with 8 percent inter- 
est from March 1, 1978, awarded complainant against respondent 
in order issued July 26, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 18,676) 


NISH NOROIAN FARMS v. HOUSTON PRODUCE DISTRIBUTORS CO., INC. 
PACA Docket No. 2-5118. Reparation of $3,975.00 with 8 percent 


interest from April 1, 1978, awarded complainant against respond- 
ent in order issued July 26, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,677) 


A. G. Post & SONS v. WILLIAM G. VICARI, d/b/a PLEASANT PLAINS 
PRODUCE. PACA Docket No. 2-5121. Reparation of $5,645.70 with 
8 percent interest from December 1, 1977, awarded complainant 
against respondent in order issued July 27, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,678) 


BLUE GOOSE GROWERS, INC. v. FLORIDA CITRUS SALES, INC. PACA 
Docket No. 2-5122. Reparation of $11,920.00 with 8 percent inter- 
est from January 1, 1978, awarded complainant against respondent 
in order issued July 27, 1978, by Donald A. Campbell, Judicial Of- 
ficer. 
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(No. 18,679) 


CAL-SWISS FOODS COMPANY SECURITY SEED COMPANY t/a/a v. HOUSTON 
PRODUCE DISTRIBUTING COMPANY INC. PACA Docket No. 2-5119. 
Reparation of $16,095.00 with 8 percent interest from November 1, 
1977, awarded complainant against respondent in order issued July 
27, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,680) 


GENERAL FRUIT SALES INCORPORATED v. HOUSTON PRODUCE 
DISTRIBUTORS Co. INC. PACA Docket No. 2-5132. Reparation of 
$21,852.85 with 8 percent interest from October 1, 1977, awarded 
complainant against respondent in order issued July 28, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,681) 


GIRAZIAN FRUIT Co., INC. v. MERCURIO BROS. INC. PACA Docket No. 
2-5123. Reparation of $1,500.00 with 8 percent interest from Sep- 


tember 1, 1977, awarded complainant against respondent in order 
issued July 28, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,682) 


MAINE POTATO GROWERS, INC. v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5130. Reparation of $2,597.70 with 8 per- 
cent interest from February 1, 1978, awarded complainant against 
respondent in order issued July 28, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,683) 


BURNAND & Co., INC. v. MERCURIO Bros. INC. PACA Docket No. 
2-5133. Reparation of $1,450.00 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued July 31, 1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,684) 


CONGDON ORCHARDS, INC. v. FRED C. VOEGTLI, d/b/a P.B.S. COMPANY. 
PACA Docket No. 2-5135. Reparation of $1,344.00 with 8 percent 
interest from February 1, 1978, awarded complainant against 
respondent in order issued July 31, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,685) 


INTERNATIONAL FRUIT GROWERS AND SHIPPERS, INC. v. SAMUEL 
DOMINQUEZ d/b/a DOMINQUEZ PRODUCE. PACA Docket No. 2-5134. 
Reparation of $1,550.00 with 8 percent interest from August 1, 
1977 awarded complainant against respondent in order issued July 
31, 1978, by Donald A. Campbell, Judicial Officer. 


(No.18,686) 


THOMAS LACHANCE POTATO Co. v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5131. Reparation of $1,320.30 with 8 per- 


cent interest from December 1, 1977, awarded complainant against 
respondent in order issued August 1, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,687) 


BRAND BROTHERS PRODUCE INC. v. AGRI-EXPORT, INC. PACA Docket No. 
2-5139. Reparation of $2,412.00 with 8 percent interest from 
March 1, 1978, awarded complainant against respondent in order 
issued August 10, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,688) 


CARDINAL DISTRIBUTING Co., INC. v. HOUSTON PRODUCE DISTRIBUTORS 
Co., Inc. PACA Docket No. 2-5143. Reparation of $6,121.20 with 8 
percent interest from March 1, 1978, awarded complainant against 
respondent in order issued August 10, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,689) 


DAVE WALSH Co. OF SALINAS, INC. v. HOUSTON PRODUCE DISTRIBUTORS 
Co, INc. PACA Docket No. 2-5142. Reparation of $2,162.00 with 8 
percent interest from October 1, 1977, awarded complainant 
against respondent in order issued August 10, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,690) 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. BOSER’S FARM MARKET, INC. 
PACA Docket No. 2-5141. Reparation of $5,000.00 with 8 percent 
interest from October 1, 1977, awarded complainant against res- 
pondent in order issued August 10, 1978; by Donald A. Campbell, 
Judicial Officer. 


(No. 18,691) 


S & M PRODUCE, INC. v. PEDI BROTHERS PRODUCE. PACA Docket No. 
2-5140. Reparation of $182.00 with 8 percent interest from 


February 1, 1978, awarded complainant against respondent in 
order issued August 10, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,692) 


H. Y. MINAMI & SONS v. SALADS LIMITED, DALLAS, INC. PACA Docket 
No. 2-5150. Reparation of $2,100.00 with 8 percent interest from 
October 1, 1977, awarded complainant against respondent in order 
issued August 15, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,693) 


M. J. FARRIS BROKERAGE Co. v. ALFRED H. CRAIG, JR. d/b/a CRAIGS 
PRODUCE. PACA Docket No. 2-5152. Reparation of $1,600.25 with 
8 percent interest from May 1, 1978, awarded complainant against 
respondent in order issued August 15, 1978, by Donald A. Camp- 
bell, Judicial Officer. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1314 


(No. 18,694) 


WAVERLY GROWERS COOPERATIVE v. FRED C. VOEGTLI d/b/a P.B.S. 
CoMPANY. PACA Docket No. 2-5151. Reparation of $4,619.25 with 
8 percent interest from February 1, 1978, awarded complainant 
against respondent in order issued August 15, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,695) 


ZIMEL COMPANY v. CITRUS WORLD, INC. PACA Docket No. 2-5144. 
Reparation of $2,000,000 with 8 percent interest from July 1, 
1977, awarded complainant against respondent in order issued 
August 15, 1978, by Donald A. Campbell, Judicial Officer. 
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